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Mortgage Foreclosures Under the 





Possible bases of 
taxation where 
mortgages are 
foreclosed 


By JOHN K. 
HULSE* 





N THE development of the administrative regu- 
lations relating to the treatment of foreclosures 
of mortgages on real estate, it is consistent with 

the difficulties attendant upon the deduction of bad 
debts generally that confusion and uncertainty should 
result in specific cases and that curious and illogical 
results are sometimes reached. For in addition to 
the requirements of ascertainment of worthlessness 
and writing off of the debt, both within the same 
taxable year, as prescribed for book accounts, notes 
and other forms of debt, the problems of costs of 
foreclosure and valuation of the property acquired 
must be dealt with in the transaction.! 





In the case of individual taxpayers who foreclose 
mortgages, it seems possible under present regula- 
tions that any one of six different results may he 
reached so far as taxable income is concerned: 

(1) A bad debt deduction and a capital gain; 

(2) A bad debt deduction and a capital loss ; 

(3) A capital gain, without a bad debt deduction ; 

(4) A capital loss, without a bad debt deduction; 

(5) A bad debt deduction, with neither capital 

gain nor capital loss, or 

(6) No deduction nor income of any kind. 

Where the “write-off” 
where there is a failure to establish that any defi 
ciency against the mortgagor is uncollectible, then 
there could properly be no bad debt deduction. 
Whether there is a capital gain or loss depends on 
the various elements of the transaction—-amount of 
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requirement is not met, or 
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mortgage, foreclosure costs, bid price and value of 
property. These elements are, in turn, governed by 
the laws of the various states, and influenced by fore- 
closure practice and custom. 

During recent years the condition of the real es 
tate market has made it possible for mortgagees to 
bid in properties for nominal amounts. In states 
where the mortgagors are not protected by law 
against excessive deficiency judgments the transac- 
tions resulted in bad debts of large amounts and 
capital gains of similar proportions if such defi 
ciencies were uncollectible and were written off. 


A Hypothetical Case 


TRANSACTION involving the following as 
sumed conditions will serve to illustrate how 
these curious results are brought about: 


Notes, secured by mortgage, for $20,000 were 
held by an individual taxpayer for a period of six 
years. On foreclosure, the property was bid in at 
sheriff’s sale by mortgagee for $15,000. Total 
costs paid by mortgagee were $3,500, consisting 
of delinquent taxes $3,000, sheriff’s costs $200, and 
counsel fee $300, all of which are chargeable 
against mortgagor and included in the deficiency 
judgment. The deficiency judgment was uncol- 
lectible and written off within the taxable year. 
The fair market value of the property when bid in 
by mortgagee was $25,000. 

The sale by the sheriff at public auction, even 
though the property is bid in by the mortgagee, re- 
sults in a deductible bad debt of $5,000 under the 
first provision of Article 23(k)-3, which reads: 

If mortgaged or pledged property is lawfully sold 
(whether to the creditor or another purchaser) for less 
than the amount of the debt, and the mortgagee or pledgee 
ascertains that the portion of the indebtedness remain- 
ing unsatisfied after such sale is wholly or partially un- 
collectible, and charges it off, he may deduct such amount 
(to the extent that it constitutes capital or represents an 
item the income for which has been returned by him) as 
a bad debt for the taxable year in which it is ascertained 
to be wholly or partially worthless and charged off. 

At the same time the mortgagee realizes a gain of 
$6,500, having acquired a property worth $25,000 at 
a cost of $18,500 ($15,000 bid-in price plus uncollecti 
ble deficiency judgment of $3,500) within the appar 
ent intent of the second provision of Article 23(k)-3, 
which follows: 

In addition, if the creditor buys in the mortgaged or 
pledged property, loss or gain is realized measured by 
the difference between the amount of those obligations of 


the debtor which are applied to the purchase or bid price 
of the property (to the extent that such obligations con- 
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stitute capital or represent an item the income from which 
has been returned by him) and the fair market value of 
the property. 

In bidding in the property, the mortgagee has ap- 
plied as “obligations of the debtor” the portion of 
the mortgage required to cover the bid—-$15,000 
and the foreclosure costs consisting of delinquent 
taxes, sheriff’s costs and an allowance to cover fee 
of counsel. That such taxes are obligations of the 
debtor is beyond question, assessment having been 
made against him prior to the foreclosure.* As to 
the other costs, state laws generally provide that 
they shall be chargeable against the mortgagor and 
become a part of the judgment, thus being included 
in the deficiency resulting from the sale. 

The question may arise as to whether these fore 
closure costs “constitute capital” within the intent 
of the law and regulations. They were not capital 
expenditures of the mortgagee prior to the foreclos- 
ure, it is true, but are of a capital nature, and would 
be so treated in a purchase transaction. [efore the 
transaction can be completed by delivery of the sher- 
iff’s deed to the property, these costs must be paid by 
the mortgagee, and they then constitute capital. 
There is no requirement in the regulations that obli- 
gations of the debtor, to be taken into account, shall 
have become a capital expenditure or investment of 
the mortgagee prior to the commencement of the 
foreclosure proceedings; hence it appears that such 
costs do constitute capital to be considered in the 
computation of the loss or gain resulting from the 
foreclosure. 

Granted that such obligations may not be directly 
ap — to the bid price, yet they are in effect applied 
to it, both because they actually increase it—since 
ine ‘must be paid in cash—and because they become 
a part of the deficiency judgment against the mort- 
gagor to the same extent that any part of the excess 
of the mortgage over the bid price becomes a part 
of the deficiency. 

In addition, the treating of these foreclosure costs 
as obligations of the debtor, and taking them into 
account in computing the amount of the gain, is 
found to be necessary for two practical reasons. In 
the first place, over a period of years it has become 
an established principle that the income tax basis 

f property is its cost (or other original basis pro 
vided by law) plus such gains as are subjected to tax 
in transactions involving the property in the hands 
of the taxpayer... Applying that rule here, the fol 
lowing result is reached: 





The original cost was $20,000 
The taxable gain is $6,500 
The bad debt is 5,000 
The net increase through taxable in- 

come is 1,500 
The foreclosure costs paid are 3,500 
Tax basis $25,000 





that “if the creditor subsequently sells aa pegs 
sO acquired, the basis for determining gain or loss 
is the fair market value of the property at the date 
of acquisition.” It would therefore seem improper 


2 John Hancock Mutual Life Insurance C 


»., 10 BTA 736. 
* Sec. 113(a)(6). 
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for the taxpayer to capitalize these foreclosure costs, 
as there is no way for him to recover them free of 
tax in a subsequent sale of the property. 
Accordingly the mortgagee has a bad debt deduc 
tion of $5, 000 anda gain of $6,500, both on the same 
transaction. The gain, however, is one resulting 
from the exchange of a capital asset* for another 
capital asset, and is therefore a capital gain. The 
asset exchanged having been held for a period of 
six years, only 40 per cent of the gain would be 
taxable. Notwithstanding that the net worth of the 
taxpayer has actually increased by the amount of 
$1,500, or the excess of the fair market value of the 
property ($25,000) over the total cash investment 
therein ($23,5 500), the following curious result, or ef 
fect on taxable income, is consequently found: 





A bad debt deduction of $5,000 
A capital gain (taxable portion) 2,600 
\ net deduction of eee $2,400 


The foregoing illustrates the first of the six differ 
ent results mentioned at the outset as being possi 
bilities under the regulations where mortgages are 
foreclosed. The second—a bad debt deduction and 
a capital loss—would result under the conditions 
assumed in the above illustration if the taxpayer 
were unable to demonstrate that the property had a 
fair market value of $25 000, as Article 23(Ik)-3 fur- 
ther provides that “the fair market value of the prop 
erty shall be presumed to be the amount for which 
it is bid in by the t taxpayer in the absence of clear 
and convincing proof to the contrary. 

In this event it would seem that, in the purchase 
of the property, the mortgagee has smelied ‘obliga 
tions of the debtor” totaling $18,500, and as the 
arm tg fair market value is only $15,000, he has sus- 
tained a capital loss of $3,500, ‘only 40 per cent of 
which, or $1,400, would be deductible. On subse 
quent sale, the basis of the property would be the 
bid price, or presumed fair market value, of $15,000, 
as required by the regulations. 


Other Possible Results 


I1l< third possibility mentioned— a capital gain 

without a bad debt deduction—would arise under 
the conditions assumed in the first illustration, if 
the mortgagee was unable to demonstrate that the 
debt was worthless, or that he had charged it off. 
If definitely worthless but not charged off within 
the vear of the foreclosure, there could be no deduc 
tion in any year, but if not worthless, it could be 
deducted in a subsequent year when its worthless 
ness can be demonstrated, provided it is charged off 
within the same year. 

A capital loss without a bad debt deduction— the 
fourth possibility mentioned—would result where. 
as above discussed, the bid price is presumed to be 
the fair market value, and where the requirements as 


to determination of worthlessness and writing off 


are not met. 


There would be a bad debt deduction, with neither 
gain nor loss, under the assumptions stated in the 
(Continued on page 508) 


Section 117(b), Revenue Act of 1936 
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Tax Problems 


Interpretive questions involving div- 
idend restrictions, credits, carry-over, 
and other corporation surtax phases 


By J. S. SEIDMAN* 


Revenue Act of 1936 went bounding through 

the Senate, and the adjournment pressure that 
successfully broke the jam of the otherwise dead- 
locked Conference Committee, the new undistributed 
profits tax represents a skillful piece of draftsman- 
ship. To be sure, the product is not in communion 
with perfection. None ever is or perhaps can be, 
even when nurtured with far more deliberation than 
could have been accorded the present statutory neo- 
phyte. The birth of a new law therefore automati- 
cally matures the occasion for administrative and 
judicial interpretation. Itis here proposed to review 
in rather fleeting fashion some of the problems that 
the law has thus left in its wake. 


(CC ’Revenue Act the celerity with which the 


Dividend and Profit Restrictions 


let us first focus attention on Section 26, which 
reads, in the parts here material, as follows: 


SEC. 26. CREDITS OF CORPORATIONS. 

In the case of a corporation the following credits shall 
he allowed to the extent provided in the various sections 
iposing tax— 


c) CONTRACTS RESTRICTING PAYMENT OF DIVIDENDS. 
(1) PRrourpition ON PAYMENT OF DivipENDs.—An amount 
equal to the excess of the adjusted net income over the 
aggregate of the amounts which can be distributed within 
the taxable year as dividends without violating a provision 
of a written contract executed by the corporation prior to 
May 1, 1936, which provision expressly deals with the pay- 
ment of dividends. If a corporation would be entitled to 
. credit under this paragraph because of a contract provi- 
sion and also to one or more credits because of other 
contract provisions, only the largest of such credits shall 
be allowed, and for such purpose if two or more credits 
are equal in amount only one shall be taken into account. 
(2) DisposiTION oF Prorits or TAXABLE YEAR.—An amount 
equal to the portion of the earnings and profits of the 
taxable year which is required (by a provision of a written 
‘ontract executed by the corporation prior to May 1, 1936. 
vhich provision expressly deals with the disposition of 
carnings and profits of the taxable year) to be paid within 
the taxable year in discharge of a debt, or to be irrevocably 
set aside within the taxable year for the discharge of a 
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debt; to the extent that such amount has been so paid or 
set aside. For the purposes of this paragraph, a require- 
ment to pay or set aside an amount equal to a percentage 
of earnings and profits shall be considered a requirement 

' pay or set aside such percentage of earnings and profits. 
As used in this paragraph, the word “debt” does not include 
a debt incurred after April 30, 1936. 

It will be noted that both the dividend and profit 
restrictions gain their admission to the select circle 
of credits only when their progenitor is a written 
“contract.” The law also prescribes that the con- 
tract be “executed by the corporation.” Many cor- 
porations have dividend and_ profits stop- gaps 
expressed in their certificate of incorporation, in their 
by-laws, or in their minutes. Are these contractual 
sources? And if they are, do they meet the require- 
ments about execution by the corporation ? 

As regards the “execution” phase, it is not infre- 
quent that the restriction on dividends and _ profit 
dispersion finds itself reflected in contracts between 
stockholders, where the corporation is a signatory, 
but merely in evidence of its “approval” of a contract. 
Is there a _— to be drawn between “approval” and 

“execution” 

Leaving the formal phases, we find ourselves 
quickly beset by further difficulties in the realm of 
the substantial. In many financing indentures con- 
taining dividend or profit-disposition controls, the 
yardstick is expressed in terms of consolidated fig- 
ures. The consolidated balance sheet and the con- 
solidated income statement are made the pivotal 
criteria. For tax purposes, however, except in the case 
of railroads, each corporation stands on its own feet. 
The problem then is how to compose these opposing 
forces. Suppose, for example, that the indenture 
says that no dividends are to be paid unless a two- 
to-one consolidated current asset ratio is preserved. 
Suppose, also, that in the case of a particular com- 
pany such ratio does exist, but that on a consolidated 
basis it does not. Does Section 26(c)(1) apply, and 
if so, how and to what extent? 

The waters are more muddied when the restric- 
tion is based on amount of consolidated profits. 
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Problems of correlation of consolidated profits to 
unconsolidated profits of the individual companies, 
and also of allocation of total restriction to the re- 
spective companies (if that can be done) loom in the 
offing. This is no gentle play to occupy oneself with 
an unscrambling of figures. Vast change in tax con- 
sequences may flow from the different directions in 
which the answer to these problems may run. (Inci- 
dentally, a lapse into formalism again invokes the 
question whether an indenture executed by a parent 
company and having to do with profits and dividends 
on a consolidated basis is a contract that has been 
“executed by the (subsidiary) corporation,” so as to 
vield the subsidiary the credit otherwise applicable 
or allocable to it under the indenture.) 


Let us pass on to another phase. As of what point 
r points of time is the reading to be taken to find 
out whether the corporation is enjoined or not in the 
dividend payment or disposition of profits. To pos- 
tulate the problem in a more concrete setting, sup- 
pose we are dealing with a dividend restriction that 
is tied in with the two-to-one current asset ratio. If 
on July 1 the financial position was such as to render 
the restriction hors de combat, but on December 31 
the restriction was in the saddle to the full extent 
of the vear’s profits, what credit, if any, is the cor- 
poration entitled to—the entire adjusted net income 
or only half? The underlying principle to be decided 
is whether it is the situation at the end of the vear 
that holds sway. or whether a survey is to be made 
and a conclusion reached with greater frequency, 
and if the latter, what the governing cycle shall be 
and how the status in each period i is to he determined 
where the corporation cannot toe the mark with any- 
thing like precision in the absence of physical inven- 
tories during the vear. 

\ less poignant but no less vital phase centers in 
the part of Section 26(c)(2) that requires the re- 
stricted profits to be paid or set aside “within the 
taxable year.” Many indentures, in grim realization 
of the practicalities, allow a period after the close 
of the vear for the determination of the vear’s profits 
and prescribe the payment or appropriation upon 
such determination. Will an indenture so under 
standingly reared cause the corporation to come to 
grief ina claim for credit otherwise available, or will 
the same construction apply to the phrase “within 
the taxable vear” in this section, as has been meted 
out for the bad debt section (Section 23(h)) in the 
latter’s requirement that ascertainment of worthless- 
ness and charge-off conjoin “within the taxable year? 

And talking of debts, is preferred stock a debt so 
as to give rise to the credit where an indenture pro- 
vides—as is rather popular in the case of preferred 
stock—that a given part or amount of the profits be 
used to retire preferred stock? 

The gamut has not been run. Far from it. Even 
the few problems mentioned usher in scores of cor- 
ollaries. But sufficient has been touched upon to 
typify the new interest that the Treasury perforce 
must take under its wings, not only in general law 
but also in the myriad of corporate indentures. The 
latter phase will create new impacts that will rever- 
berate through the polemic halls of the accounting 
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fraternity. For example, if an indenture covenants 
against dividends unless the current assets are in 
certain amount or ratio, it is of obvious vitality to 
determine what is a current asset. That question 
has provided accountants with a perennial battle 
ground. Through the ages both sides have para 
doxically been eminently successful in proving cash 
surrender value of life insurance, marketable securi 
ties, prepaid expenses, supply inventories, etc., 
to be or not to be current assets. Now, however, 
that the problem transcends metaphysical signifi 
cance and may substantially affect whether and to 
what extent credit may be taken in the computation 
of the undistributed profits tax, the administrative 
and judicial authorities are likely to enter the debat 
ing arena and perhaps dislodge the amiable equivo 
cation in which the accountants have thus far been 
able to snuggle. However, the point is that a vast 
new field of interpretive problems portend in the 
attempt to carry out the mandates of the undistrib 
uted profits tax. 


Perhaps less of a problem and more of a commen- 
tary is the inherent computative structure of the 
profit-disposition credit. It is grounded not on the 
amount of the adjusted net income that is confined 
to the discharge of debt, but on the amount of “earn 
ings and profits.” This would seem to mean that if 
a corporation had a taxable income . $50,000 and a 
non-taxable income of $100,000, and if it was re 
quired (in consonance with the statutory provision 
about contracts, May 1, 1936, etc.) to apply $50,000 
of profits to debt discharge, the undistributed profits 
tax would be completely ‘eliminated. The treatment 
of the taxable income as the part first in-first out is 
liberalitv—if not magnanimity—indeed. 

Along the same path is a conclusion that ap pears 
to follow, if reading the statute with a literal eye is 
sanctionable. Under Section 14(a)(2), the credit 
for undistributed profits tax purposes is the aggre- 
gate of dividends paid and dividends restricted. 
Suppose dividends are restricted, as outlined in Sec- 
tion 26(c), but, nevertheless, the corporation pays 
dividends in violation of the restrictions. It would 
appear from the wording of the statute that the 
corporation could take credit for the total dividend 
payments (including the amount paid in violation 
of the restriction) and the full amounts restricted 
(as if honored rather than breached). It may even 
be—as is frequently the case—that the disruption of 
the contractual obligation may merely constitute a 
default for which the creditors may foreclose with 
respect to the debt, but provide no basis at all for 
the recovery of the unwarranted dividend payment. 
Viewed solely through tax lenses, therefore, the cor 
poration would find itself bemedalled for violating 
its restrictive covenants. 

Another badge of favor to the taxpayer is bestowed 
under the possible operations of the provision as to 
dividend restrictions. We have already raised the 
question about the intra-year measurements in de 
termination as to whether and to what extent the 
restrictions really impinge on otherwise distributable 
profits. That the full year is the outer boundary. 
however, would probably meet with common accord. 
Let us then suppose that $100,000 of corporate profits 
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were dammed up during the year because of dividend 
restrictions, based on the illustratively overworked 
two-to-one ratio. It would seem to follow that the 
$100,000 thereupon permanently passes into the great 
beyond as regards the possible grasp of the undis- 
tributed profits tax, even though from the second 
day of the succeeding year, and forever thereafter, 
the restrictions were inapplicable and the $100,000 
fully distributable. 


Dividends Paid Credit 


— lest we may be heaping too much 
attention on Section 26, let us pass to Section 27 
—its correlative—dealing with the credit for divi- 
dends paid. Subsection (c) has to do with dividends 
in kind, and subsection (d) with dividends in obli- 
gations of the corporation. The reasonable likeli- 
hood is that both these provisions will come into 
active play, for they offer an escape from an other- 
wise dangerous alternative of requiring immediate 
cash outlays for dividends. In the case of dividends 
in kind, the credit yardstick is the fair market value 
of the property or its basis to the corporation, which- 
ever is lower. In the case of dividends in corporate 
obligations, the measuring rod is the face value or 
the fair market value, whichever is lower. The as- 
pect here significant is that a vast panorama of new 
valuation problems commands the scene. In addi- 
tion to novelty, the one having to do with appraising 
the corporation’s own obligations entails no incon- 
siderable difficulty. Large stakes will be involved, 
as a successful change in valuation may automati- 
cally govern the entrance or exclusion of undistrib- 
uted profits tax liability with the rate spread of 7 
per cent to 27 per cent. 


Subsections (f) and (h) harbor seeds of interest- 
ing interpretative pulsations both as to their inter- 
relationship and their own respective domains. As 
regards their hook-up, subsection (f) says that dis- 
tributions in liquidation out of earnings and profits 
are to be treated as taxable dividends paid, for the 
purpose of the dividend-paid credit. That approaches 
the problem from the standpoint of the distributor. 
Subsection (h) goes about it from the status of the 
distributee. It says that a distribution does not ripen 
into a dividend-paid credit if it is not a taxable divi- 
dend in the hands of the shareholders. Liquidation 
distributions are not taxable as dividends to the dis- 
tributee. Under Section 115(c), they are treated as 
sales or exchanges, and under Section 112(b)(6), 
they may or may not be taxable, but in any event, 
they do not partake of dividends. For the purposes 
of Section 27, therefore, liquidation distributions 
seem to gambol in the middle of the road. They 
disport with subsection (f) but are anathema to sub- 
section (h). In the tug of war, which will win out? 
If it is permissible to be anticipatory, it would appear 
that subsection (f) is the odds-on favorite under the 
rule of construction that the particular dominates 
over the general. 

A much more delicate speculative field is the by- 
play, if any, between subsection (f) and the princi- 
ples germinating from the case of Commissioner v. 
Sansome.’ It will be recalled in that case that it was 
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held—speaking very broadly—that in a tax-free 
wind-up of one company into another, the earnings 
and profits of the one retain their status as such in 
the hands of the other. How far, if at all, is this 
principle to invade the undistributed profits tax 
field? Let us pose the question more concretely. 
If Corporation A liquidates into Corporation B free 
from gain or loss (under Section 112(b)(6)), pre- 
sumably Corporation A is out in the clear and has 
no undistributed profits tax liability (under Section 
27(f)). But how about Corporation B? Can the 
earnings of A during the year of liquidation be said 
to take on the role of the earnings of B, so as to 
require distribution in the same year by B, or else 
saddle B with an undistributed profits tax?: Some 
rather nice repercussions result from the answer to 
this question, whether it be in the affirmative or 
negative. 

One wonders why there was not included among 
the undistributed profits tax provisions the analogue 
of Section 102(d) and Section 351(d), to permit (as 
in the case of the tax on unreasonable surplus accu- 
mulation and on personal holding companies) the 
stockholders to pick up in their personal returns as 
dividends their pro rata share of the corporate in- 
come and call it a day as regards the undistributed 
profits tax. This was a studied recommendation to 
Congress by one of the accounting societies. There 
may be some deterrents that do not catch the eye, 
but on the surface it appears that the inclusion of 
such a provision in the tax fabric would vaporize the 
dividend procedures and valuation problems now en- 
tailed, and would considerably simplify matters all 
the way around for the government, the corporation 
and the stockholders, at least in the case of the small 
or close corporation. 


Dividend Carry-Over 


INALLY, the dividend carry-over provision is 

worthy of attention for nascent problems. Sec- 
tion 27(b), the harbinger, reads as follows: 

(b) Divipenp Carry-Over.—In computing the dividends 
paid credit for any taxable year, if the dividends paid dur- 
ing the taxable year are less than the adjusted net income, 
there shall be allowed as part of the dividends paid credit, 
and in the following order: 

(1) Dividends paid during the second preceding taxable 
year in excess of the adjusted net income for such year, 
to the extent not needed as a dividends paid credit for 
the taxable year preceding the taxable year the tax for 
which is being computed; and 

(2) Dividends paid during the first preceding taxable 
year in excess of the adjusted net income for such year. 

No credit shall be allowed for dividends paid by a corpora- 
tion prior to its first taxable year under this title. 


Does the credit for dividend restrictions in Sec- 
tion 27(c) have anything to do with the carry-over 
credit? Offhand, it would appear from the foregoing 
that the carry-over was basically intended to apply 
only to the excess of the dividends actually paid over 
the adjusted net income. Dividend restrictions—or 
the negation of payment—were not to be assimilated 
to dividend payments for this purpose. Yet the 
reading of Section 27(b)(1), and more particularly 
the phrase “to the extent not needed as a dividends 
paid credit,” seems to open the door to the dividend 
restriction as part of the computative process. This 
(Continued on page 497) 














































































































































































































































































































Allowances 


American Mining Congress 
Tax Committee makes plea 
for more favorable depre- 
ciation regulations 








LTHOUGH there has been no revision since 
the Revenue Act of 1932 of the sections goy 
erning depreciation allowances, a radical change 
in their administration was made in 1934, which has 
added substantially to the tax liability of many tax- 
payers. Some of the provisions of present regula 
tions relating to such allowances are now. the 
subject of controversy. 

When the Revenue Act of 1934 was in process of 
being drafted the subcommittee of the Committee on 
Ways and Means recommended that depreciation 
and depletion allowances provided for under exist 
ing law be reduced by 25 per cent for the three years 
1934, 1935, and 1936. It was estimated that the pro 
posed change would result in an annual increase in 
revenue approximating $85,000,000. However, the 
proposal met with the opposition of the Treasury 
Department and was abandoned upon assurance by 
the Secretary of the Treasury, in a letter dated Janu- 
ary 6, 1934," that more effective administrative meas 
ures could reduce excessive depreciation deductions 
and cause an increase in revenue probably equal to 
that which would result from an arbitrary 25 per 
cent reduction in depreciation allowances whether 
or not such allowances had been excessive for past 
vears. 

The new depreciation policy was put into effect by 
the issuance of Treasury Decision 4422? on February 
1934, which amended Articles 165 of Regulations 62 
65, and 69, and Articles 205 of Regulations 74 and 
77 to read as follows: 

Method of computing depreciation allowance—The capital 
sum to be recovered shall be charged off over the useful 
life of the property, either in equal annual installments or 
in accordance with any other recognized trade practice, 
such as an apportionment of the capital sum over units of 
production. Whatever plan or method of apportionment is 
adopted must be reasonable and must have due regard to 
operating conditions during the taxable period. The rea- 
sonableness of any claim for depreciation shall be deter- 


mined upon the conditions known to exist at the end of the 
period for which the return is made. Where the cost or 


' Text of letter was published as a footnote in “Bureau’s New D: 
preciation Policy: Its Practical Significance,” by Llovd C. Gibso: 
Prue Tax Macazine, June, 1934, p. 280. 

?XITI-1 CB 58. 


Annual Depreciation 


H. B. FERNALD, C.P.A. 


Chairman, Executive Tax 
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other basis of the property has been recovered through 
depreciation or other allowances no further deduction for 
depreciation shall be allowed. The deduction for deprecia 
tion in respect of any depreciable property for any taxabl« 
year shall be limited to such ratable amount as may rea- 
sonably be considered necessary to recover during the re- 
maining useful life of the property the unrecovered cost 
or other basis. The burden of proof will rest upon the tax- 
payer to sustain the deduction claimed. Therefore tax 
payers must furnish full and complete information with 
respect to the cost or other basis of the assets in respect 
of which depreciation is claimed, their age, condition and 
remaining useful life, the portion of their cost or other 
basis which has been recovered through depreciation al- 
lowances for prior taxable years, and such other informa 
tion as the Commissioner may require in substantiation 
of the deduction claimed. 

The next official step was the issuance of Mimeo 
graph 4170* on April 4, 1934, which incorporated in 
structions to collectors of internal revenue, internal 
revenue agents, internal revenue agents in charge, 
and others concerned as to the method of computing 
depreciation allowance and information necessary in 
support of depreciation allowances. In this ruling 
was the first official indication that Section 113(b) 
(1)(B) would be construed to provide for an adjust 
ment of basis for a composite total of depreciation 
previously allowed, or allowable, whichever might 
be greater in each year. Such an adjustment may 
exceed both the amount allowed and the amount 
allowable for the prior period. This possible injus 
tice was early brought into relief in an article, in 
which it was said in part!: 

Many taxpayers will question the fairness of the un 
equivocal statement that the taxpayer’s original cost or 
other basis must be reduced, for each past year, by the 
amount of depreciation that was allowed or by the amount 
that was allowable, whichever is greater. Suppose a tax 
payer acquired, at the beginning of 1921, a group of simi 
lar assets having an expected average life of twenty years 
Suppose that he deducted no depreciation for the first five 
vears but deducted 10 per cent annually for the next fiv 
vears. The accrued reserve on his books at January 1, 
1931, is 50 per cent of the cost, which is what it would hav« 


heen if he had used the proper rate of 5 per cent through 
out the ten-year period, assuming no retirements, sales, 


9X1IT-1 CB 59. ; : 
*“Bureau’s New Depreciation Policy: Its Practical Signiticance.’ 
hy Lloyd C. Gibson, Tur Tax MaGazine, June, 1934, p. 285. 
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nor replacements. Under the Bureau rule, however, the 
reserve will be 75 per cent of the cost, made up of the 5 
per cent per vear “allowable” for the first five years plus 
the amount allowed thereafter, and the amount remaining 
to be recovered will be only 25 per cent of the original 
cost or other basis, allowable ratably over the estimated 
remaining life. 

The effect will seldom be as severe as in the example 
used for illustration, but it will doubtless seem severe 
enough in many actual situations, particularly in cases 
where no adequate provision for depreciation was made 
during the early and unprofitable years of a corporation’s 
business life. * * * In practice, there are certain means 
within the Bureau’s discretion by which the severity of the 
rule may be tempered to achieve a more nearly equitable 
result. In the case of very old assets, the use of the March 
1, 1913, value in lieu of cost should eliminate any contro- 
versy over the amount of depreciation which was deducti- 
ble before that date. Where depreciation was deducted in 
certain years at rates lower than those used in other years, 
or lower than the rates which now seem reasonable, the 
Bureau will hesitate to assert that the rates were unrea- 
sonable in the light of facts known at the time, unless the 
rates used were obviously and unquestionably inadequate. 
It is only where no depreciation at all was deducted, or 
where the deduction was merely nominal, or where there 
is good reason to believe that an inadequate deduction was 
taken negligently or in bad faith, that the Bureau is likely 
to utilize its power to substitute an accrual of depreciation 
at a more reasonable rate. 

One of the practices whose gradual elimination the Bu- 
reau avowedly seeks is the practice of writing off deprecia- 
tion with respect to an asset at an excessive rate until the 
cost is exhausted, and then carrying the asset as one which 
is fully depreciated though still in use. This practice finds 
no support in the law or regulations but has been tacitly 
accepted in many cases for years. There has been, within 
the Bureau, much informal adherence to the idea that it 
matters little when a taxpayer's capital is returned, so long 
as no part of it is returned more than once. The new 
instructions make it clearer than ever before that the only 
proper method, as the Bureau sees it, is to spread the re- 
inaining depreciable capital, no matter how small the frag- 
ment, uniformly over the remaining life. If the asset has 
been depreciated for three years at 25 per cent annually, 
and if it appears that the asset will remain in use five more 
vears and will then have a salvage value of 10 per cent, the 
ureau will not, under its new policy, allow the remaining 
cost to be written off in the fourth year, leaving nothing 
to be recovered thereafter. On the contrary, the annual 
allowance will be only 3 per cent, and will cease when the 
unrecovered capital is no greater than the salvage value. 

In Article 113(b)-1 of Regulations 86 is clearly 
shown the manner in which injustice may occur if a 
rigid application of the prescribed formula is made. 
The pertinent part of the article reads: 


The cost or other basis must also be decreased by the 
amount of the deductions for exhaustion, wear and tear, 
obsolescence, amortization, and depletion to the extent such 
deductions have in respect of any period since February 28, 
1913, been allowed (but such decrease shall not be less 
than the amount of deductions allowable) under the Reve- 
nue Act of 1934 or prior income tax laws. The adjustment 
required for any taxable vear or period is the amount 
allowed or the amount allowable for such year or period 
under the law applicable thereto, whichever is the greater 
amount. A taxpayer is not permitted to take advantage 
in a later year of his prior failure to take any depreciation 
allowance or of his action in taking an allowance plainly 
inadequate under the known facts in prior years. The de- 
termination of the amount properly allowable shall, how- 
ever, be made on the basis of facts reasonably known to 
exist at the end of such year or period. The aggregate 
sum of the greater of such annual amounts is the amount 
by which the cost or other basis of the property shall be 
adjusted. For example, the case of Corporation A dis- 
closes the following facts as of January 1, 1934: 
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Allowed, 
but not less 
than amount 





Year Allowed Allowable allowable 
1927 Pe * 000 $5,000 $6,000 
0 ee 7,000 6,500 7,000 
1929... .». @ 560 6,500 6,500 
1930... 6,500 6,000 6,500 
1931 5,000 6,000 6,000 
1932 .. 4,500 6,000 6,000 
1933 4,000 6,000 6,000 
$39,500 $42,000 $44,000 


The depreciation allowed but not less than the amount 
allowable in this example as of January 1, 1934, is $44,000, 
and the cost or other basis of the property is to be ad- 
justed by that amount. * * * 


The example shows that Corporation A is required 
to make an adjustment or reduction in the basis for 
future depreciation of $44,000 although the amount 
which had been allowed for depreciation for the 
seven-year period was only $39,500 and the amount 
allowable was $42,000. 

On this issue, together with the retroactive appli- 
cation of such a depreciation adjustment in deter- 
mination of tax liability for 1931 and prior years, and 
the definition of “allowed” as made in I. T. 2944,5 
the American Mining Congress is endeavoring to 
obtain interpretations more favorable to the tax- 
payer. A conference with representatives of the 
Bureau of Internal Revenue was held on December 
10, 1935, but so far no modification of its original 
position in the matter has been made by the Com- 
missioner. 

In a brief presented to the Commissioner of Inter 

nal Revenue by the Executive Tax Committee of 
the American Mining Congress,° the following argu- 
ment is presented in support of the three main con- 
tentions, which are shown in italics: 


[First Contention] 


No Rule of Adjustment for a Composite Total of Depreciation 
Previously Allowed or Allowable, Whichever Is Greater 
in Each Year, Is Applicable to the Determination 
of Tax Liabilities for 1931 and Prior Y ears 


Retroactive Application of 1932 or 1934 Act 


The Bureau must concede that Section 113(b)(1)(B) of 
the 1932 and 1934 Acts can not be applied retroactively to 
earlier years. Section 1 of the 1932 Act specifically pro- 
vides that the income tax provisions of Title I shall apply 
only to the taxable year 1932 and succeeding taxable years. 
Section 1 of the 1934 Act specifically provides that the in- 
come tax provisions of Title I of that Act shall apply only 
to taxable years beginning after December 31, 1933. 

Accordingly, if an “allowed or allowable, whichever is 
greater in each year” rule is to be applied in determinations 
of tax liabilities for 1931 and prior vears, it must be on the 
ground that such a rule of adjustment is authorized by the 
1928 and prior Revenue Acts. 


Annual Depreciation Allowances Under the 1928 and Prior 
Acts 


It is clear that no such rule of adjustment is applicable 
to the determination of annual depreciation allowances 
under the 1928 and prior Acts. Such Acts provide for the 
computation of annual allowances on the basis of cost (or 
other basis), unadjusted for prior depreciation allowances. 

Section 114(a) of the 1928 Act provides that the basis for 
computing annual depreciation allowances shall be the 
basis “provided in Section 113.” The basis provided by 
Section 113 is cost or March 1, 1913 value (excluding ex- 

51. R. B. XIV-50-7853 (p. 4) 


® The brief is signed by H. RB. Fernald, chairman of the Committee 
and Ellsworth Alvord, counsel. 
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cepted cases). The adjustment to basis for depreciation 
previously allowable is prescribed by Section 111(b)(2), 
which pertains solely to the computation of gain or loss on 
the sale or other disposition of property. 

The provisions of the 1924 and 1926 Acts are identical 
in this respect with the 1928 Act in that the adjustment for 
depreciation allowed (under the 1924 Act) and for depre- 
ciation allowable (under the 1926 Act) pertains solely to 
computation of gain or loss. 


Although the Acts prior to the 1924 Act are silent with 
respect to adjustments for depreciation, they have been 
construed by the Supreme Court as if equally specific as 
the later Acts. United States v. Ludey, (1927) 274 U.S. 295, 
inserted an adjustment provision for computing gain or 
loss comparable to Sections 202(b)(2) and 111(b)(2) of the 
1926 and 1928 Acts, respectively. Burnet v. Thompson Oil & 
Gas Co., (1931) 283 U. S. 301, limited such adjustment 
solely to the computation of gain or loss and held it inap- 
plicable to the determination of annual depreciation allow- 
ances, 


This difference in the computation of gain or loss and 
the computation of annual depreciation allowances under 
the 1928 and earlier Acts represented a fundamental dis- 
tinction between the two computations which is clearly 
set forth in the Thompson Oil & Gas Co. case, supra. In 
that case, the taxpayer claimed that in computing annual 
depletion allowances under the 1918 Act, the computations 
should be based on cost or March 1, 1913 value, less deple- 
tion previously allowable. The taxpayer relied on the 
Ludey case, supra. The Supreme Court denied the tax- 
payer’s claims and held that annual depletion allowances 
should be based on the actual remaining recoverable value 
to be computed by deducting from cost or other basis 
prior depreciation actually sustained. The Court set forth 
the distinction between gain or loss and annual depletion 
allowance computations as follows: 


The court below recognized that its decision resulted in attributing 
an excessive value to the reserves remaining in 1918, but thought that 
United States v. Ludey required it so to hold. That case, however, 
involved the determination of taxable gain or loss on the sale of an 
oil property. To ascertain gain on a sale of a capital asset, there must 
be subtracted from the sale price a sum sufficient to restore the value 
at the date of acquisition (or March 1, 1913). The remainder is 
income. So in the Ludey case it was held that, in order to ascertain 
the depleted cost, only the allowed depletion should be deducted from 
the original cost. Allowed depletion rather than sustained depletion 
was there the true measure of deduction. 3ut here the question is 
what allowance Congress intended should be made from the gross 
annual income of the operation of an oil well. In the one case the 
question is how much of the capital has already been returned tax-free; 
in the other how much of the oil reserve remains at the beginning of 
a taxable year to be depleted over the period remaining until exhaustion. 
The court below relied on certain statements in the opinion in the 
Ludey case which were applicable in the determination of gain on a 
sale, but which do not apply in this case, for if the sale of each barrel 
of oil were a partial sale of the reserve (which it is not) to apply the 
rule which respondent seeks to deduce from the Ludey case would in- 
crease the cost or 1913 value of each barrel sold, in determining gain 
or loss in 1918, beyond its actual cost or 1913 value, solely by reason 
of the fact that too low a cost or 1913 value was taken for barrels sold 
in prior years. The decision in the Ludey case has been adopted in 
the later statutes as affecting sales of capital assets, but the provision 
for annual depletion allowance has remained substantially unchanged. 
This in itself is persuasive evidence that Congress has approved the 
executive construction embodied in the regulations. [p. 306-308] 

It is, therefore, clear that annual depreciation allowances 
under the 1928 and prior Acts are not computed by adjust- 
ing for depreciation previously allowed, or allowable, re- 
gardless of which might be greater either for the prior 
period or for each year thereof. The remaining recover- 
able value is computed by deducting from cost or other 
basis the amount of depreciation previously sustained. The 
Supreme Court, in the Thompson Oil & Gas Co. case, supra, 
pointed out that this disiinction is carried through all the 
Revenue Acts up to and including the 1928 Act. (See: 
The Lucky-Tiger Combination Gold Mining Co. v. Commis- 
sioner, (1935) 76 F. (2d) 234, cert. den., 56 S. Ct. 95; Bur- 
lington Gazette Co., (1930) 21 BTA 156; Burlington Gazette 
Co. v. Commissioner, (1935) 75 F. (2d) 577 (C. C. A. 8th); 
Elliott-Granite Linen Corporation, (1932) 26 BTA 936; (acu. 
X1I-2 C. B. 3).) It has also been recognized by the Com- 
missioner in his published Regulations. (See, for instance, 
Articles 202, 203 and 204 of Regulations 45, 65 and 69: Articles 
222, 223 and 224 of Regulations 74; also compare Articles 
1602 and 1561 of Regulations 65 and 69 and Articles 561 
and 611 of Regulations 74 with Articles 611 and 605 of 
Regulations 77.) 
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It is specifically recognized in the General Counsel's rul- 
ing with respect to the computation of annual depreciation 
allowances under the Revenue Act of 1928 and prior Reve- 
nue Acts, contained in G. C. M. 6746, VIII-2 C. B. 119. 
This ruling reads as follows: 

An opinion is requested upon the following question: 

Shall the opinion of the Supreme Court (in the case of United States 
v. Ludey) be construed to apply to the basis for depletion and depre- 


ciation as well as for the computation of profit or loss on the sale of 
property? 

In the computation of profit or loss on a sale, the Supreme Court 
held that the cost or March 1, 1913, value should be reduced by the 
amount of depletion or depreciation allowable instead of by the amount 
of depletion or depreciation sustained or claimed. 

In the computation of depletion and depreciation, however, the basis 
is the cost (or other basis) minus the depletion and depreciation sus- 
tained, whether legally allowable or not. (Articles 202, 203, and 204 
of Regulations 45, 62, 65, 69, and Articles 222, 223, and 224 of Regu- 


lations 74.) (See Thompson Oil & Gas Co. v. Commisstoner, 15 BTA 
993, distinguishing United States v. Ludey, supra.) 

While this ruling was given before the Thompson case 
was finally decided by the Supreme Court, its conclusion 
is entirely in accord with such decision. 

The foregoing rule for computing annual depreciation 
allowances under the 1928 and prior Acts is subject to an 
overriding restriction generally recognized as cardinal to 
the law, and supported by Board and court decisions, to the 
effect that in no event will the taxpayer be allowed more 
than 100 per cent depreciation in the aggregate. This prin- 
ciple has been applied as in the Ludey case to hold that the 
aggregate allowance for recovery of capital, whether 
through depreciation, depletion or deduction from proceeds 
of sale, should not exceed the taxpayer's cost or other 
basis for the property, even though the law itself might 
not in words so state. The principle has also been applied 
when taxpayers have claimed the right to continue to 
make depreciation deductions even after the prior allow- 
ances by which they have benefited have aggregated 100 
per cent of their cost. It has also been applied where the 
transferor has taken the transferee’s basis for property and 
the deductions of transferor and transferee have agegre- 
gated 100 per cent of such basis. This restriction simply 
applies to depreciation the same principle which is applied 
to expenses, losses or other deductions, that the law, unless 
it specifically so states, does not intend the taxpayer shall 
twice benefit by the same deduction. (Burlington Gazette 
Co. v. Commissioner, (1935) 75 F. (2d) 577 (C. C. A. 8th); 
B. F. Shaw Printing Co. v. Helvering, (1934) 72 F. (2d) 167 
(Apps. ‘ C.); Cameron v. Commissioner, (1932) 56 F. (2d) 
1021 (C. A. 3rd); Graves, Cox & Co., (1933) 27 BTA 546.) 

This pedirts is the basis for the provision of Article 
205 of Regulations 74 that “where the cost of the property 
or its fair market value as of March 1, 1913, has been 
recovered through depreciation allowances, no further de- 
duction for depreciation shall be allowed.” 

The rule is also stated in Treasury Bulletin “F” (Re- 
vised January, 1931), page 3—“In no case may the total 
amount to be returned to the taxpayer through deprecia- 
tion deductions exceed the cost or other basis of the 
property.” 

There may be question under these earlier Acts, whether, 
if prior allowances have in the aggregate exceeded the de- 
preciation actually sustained, the unrecovered cost should 
be then spread ratably over the remaining life of the prop- 
erty (McCalhill v. Helvering, (1935) 75 F. (2d) 725 (C. C. A. 
8th); Il’. M. Ritter Lumber Co., (1934) 30 BTA 231; Barnett 
Anchor Oil Co., (1932) 25 BTA 746; cf. Article 165 of Regu- 
lations 33, Article 165 of Regulations 69, Article 205 of 
Regulations 74 and 77, and T. D. 4422) or whether the 
annual allowances for each year should be for depreciation 
sustained as correctly computed upon the original bases 
until the 100 per cent recovery limitation would apply 
(Burnet v. Thompson Oil & Gas Co., supra; Burlington Gazette 
Co., (BTA) supra; Elliott-Granite Linen Corp., supra). 

In any event, however, there is no conceivable basis 
under the 1928 and prior Acts for an adjustment for a 
composite total of depreciation previously allowed or al- 
lowable whichever is greater in each year, in computing 
annual depreciation allowances (Rock Spring Distilling Co., 
(1925) 2 BTA 207). As will appear from discussion under 
(c) hereof, even if the well-recognized distinction between 
computation of annual depreciation allowances and gain 
or loss under these Acts is disregarded, the adjustment 
which they prescribe for computing gain or loss is not 
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for depreciation previously allowed, or allowable, which- 
ever is greater in any year. 


Computation of Gain or Loss under 1928 and Prior Acts 


The 1928 and prior Acts do not authorize an adjustment 
for depreciation allowed or allowable, whichever is greater 
in each year, in computing gain or loss. 


Prior to the 1924 Act there was no express statutory 
provision prescribing an adjustment in computing gain or 
loss. The House proposed such a provision in the 1921 
Revenue Bill (Section 203) but it was stricken out by the 
Senate Committee on the ground that it specified an evi- 
dent rule and was thus superfluous (S. Rept. 275, 67th 
Cong., Ist Sess., p. 11). The Supreme Court, however, in 
United States v. Ludey, supra, squarely held that in com- 
puting gain or loss under the earlier Acts, the cost or 
other basis must be adjusted “by the aggregate amount 
which the taxpayer is entitled to deduct in the several 
vears’—in other words, by the aggregate depreciation 
deductions previously allowable to the taxpayer. 


In adopting this rule of adjustment, the Supreme Court 
specifically held that the 1916 Act did not authorize an 
adjustment, in computing gain or loss, for the purpose of 
correcting errors in prior annual depreciation allowances. 
The taxpayer was specifically instructed that errors in past 
annual depreciation allowances must be rectified by review 
of the tax determinations for the years in which the errors 
occurred. Thus, the Court gave recognition to a funda- 
mental principle of our income tax system: That income 
tax liabilities are computed on the basis of annual periods; 
that deficiencies or overpayments must be asserted or 
claimed in connection with the taxable vears to which they 
pertain and can not be adjusted for by increasing or de- 
creasing tax liabilities in subsequent years; and that depre- 
ciation, depletion, business losses and other similar items 
attributable to one year can not be deducted from the 
income of another year. (Burnet v. Sanford & Brooks Co., 
282 U. S. 359; Burnet v. Thompson Oil & Gas Co., supra.) 


The 1924 Act (Section 202(b)) specifically prescribes an 
adjustment for depreciation previously allowed. Accord- 
ingly, no adjustment for depreciation previously allowed 
or allowable, whichever is greater in each year, can be made 
in determining tax liabilities under such Act (Sakaba Oil 
Corp. v. Commissioner, (1934) 71 F. (2d) 370 (C. C. A. 5th). 


The 1926 Act (section 202(b)(2)) and the 1928 Act (Sec- 
tion 111(b)(2)) specifically provides for depreciation 
previously allowable—which is the identical adjustment pre- 
scribed by the Supreme Court in the Ludey case under the 
pre-1924 Acts (i. e., for “the aggregate amount which the 
taxpayer is entitled to deduct in the several years). In- 
deed, since the Supreme Court decision in the Ludey case 
was not rendered until 1927, the Court, in effect, wrote the 
provisions of the 1926 Act into the pre-1924 Acts. Ac- 
cordingly, these later Acts are equally incapable of a 
construction which would permit an adjustment for depre- 
ciation such as that which the Bureau proposes under 


Section 113(b)(1)(B) of the 1932 and 1934 Acts. 


The only purpose for a rule of adjustment for depre- 
ciation “allowed or allowable whichever is greater in each 
vear” would be to permit the Bureau to claim that its prior 
allowances had not been properly allocated over past years 
and to make adjustment in a future gain or loss computa- 
tion for any amount previously allowed in one past year 
which should have been previously allowed in some other 
past year. It is a deliberate attempt to provide that an 
error in any past vear (whether or not to the benefit of 
the taxpayer and whether or not due to his erroneous 
claims or representations, to action by the Bureau contrary 
to the claims of the taxpayer, or even to a claim by the 
3ureau of error in its prior regulations or ruling) may be 
corrected against a subsequent year. Such an adjustment 
would be entirely out of line with the principles laid down 
by the Ludey decision and embodied in the 1928 and prior 
Acts. 

As noted above, the rule of adjustment for aggregate 
depreciation previously allowable prescribed by the 1928 
and prior Acts has been qualified by Board and lower 
court decisions which hold that in no event is the taxpayer 
entitled to more than 100 per cent depreciation. (C. B. 
Shaffer, (1934) 29 BTA 1315; Graves, Cox & Co., supra; 
Alpin J. Cameron, 8 BTA 120; Cameron v. Commissioner, 
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(1932) 56 F. (2d) 1021 (C. C. A. 3rd); Burlington Gazette 
Co. v. Commissioner, (C. C. A. 8th) supra.) This rule, how- 
ever, is not one which justifies adjustment for depreciation 
allowed or allowable whichever in any year is greater. 


A review of the earlier Acts and their construction, 
giving its fullest effect to the rule against more than 100 
per cent allowance, therefore establishes (1) that, with 
the 1924 Act as one exception, the rule of adjustment for 
computing gain or loss can be considered as prescribing 
adjustment for aggregate depreciation previously allowed or 
allowable, whichever is greater; and (2) that there is no 
conceivable basis under any of the earlier Acts for a rule 
of adjustment for a composite total of depreciation pre- 
viously allowed or allowable whichever is greater in each 
year. 


[Second Contention] 


Section 113(b)(1)(B) of the 1932 and 1934 Acts does not 
authorize an adjustmen! for a composite total of depre- 
ciation previously allowed or allowable, whichever 
is greater in each year in the determination 
of tax liabilities for 1932 and subse- 
quent years 


Section 113(b), which prescribed the basis for computing 
both gain or loss and annual depreciation allowances, pro- 
vides as follows: 

(b) Adjusted Basis——The adjusted basis for determining the gain or 
loss from the sale or other disposition of property, whenever acquired, 


shall be the basis determined under subsection (a), adjusted as herein- 
after provided. 


(1) General Rule.—Proper adjustment in respect to the property shall 
in all cases be made— 
* * * * ¥ * 


(B) in respect of any period since February 28, 1913, for exhaustion, 
wear and tear, obsolescence, amortization, and depletion, to the extent 
allowed (but not less than the amount allowable) under this Act or prior 
income tax laws. Where ior any taxable year prior to the taxable year 
1932 the depletion allowance was based on discovery value or a per- 
centage of income, then the adjustment for depletion for such year shall 
be based on the depletion which would have been allowable for such year 
if computed without reference to discovery value or a percentage of 
income; 


(C) in respect of any period prior to March 1, 1913, for exhaustion, 
wear and tear, obsolescence, amortization, and depletion, to the extent 
sustained; 

Were it not for the provisions of Article 23(1)-5 and 
113(b)-1 of Regulations 86, we would assume that the plain, 
unambiguous language of section 113(b) leaves no room 
for possible alternative constructions. It specifically 
provides that the adjustment shall be in the amount of depre- 
ciation previously allowed in respect of any period subse- 
quent to February 28, 1913, or previously allowable in 
respect of any such period, if greater. Thus, to use the illus- 
tration set forth in Article 113(b)-1 of Regulations 86, if 
the amount allowed in respect of the period from 1927 to 
1933 was $39,500 and the amount allowable in respect of 
such period was $42,000, the adjustment should be made in 
the greater amount, or $42,000. 


If the language of Section 113(b)(1)(B) is not perfectly 
clear in prescribing such an adjustment (and we submit 
that it is), then the legislative history of such provision 
eliminates any conceivable element of doubt. 

When Congress was framing the 1932 Act, two special 
points regarding depreciation were brought before the 
Committees. The first point related to cases of the “carry- 
over” or “substitute” basis where applicable to properties 
transferred or exchanged. Some taxpayers were contend- 
ing that, even though the transferee took property at the 
transferor’s base, the depreciation previously allowed to 
the transferor on such property need not be taken into 
account by the transferee in computing the aggregate de- 
preciation to which the transferee was entitled or in com- 
puting gain or loss on a sale by the transferee. Similar 
contention was made that where property received in ex- 
change took the same basis as the property given in 
exchange depreciation or other adjustments to such basis 
for the previously owned property need not be taken into 
account in computations with respect to the property re- 
ceived. (H. Rept. 708, 72nd Cong., Ist Sess., pp. 17-19; 
S. Rept. 665, 72nd Cong., 1st Sess., pp. 23-25.) 


The second point related to the case “where a taxpayer, 
wh» has taken and been allowed depreciation deductions 
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at a certain rate consistently over a period of years, later 
finds it to his advantage to claim that the allowances so 
made to him were excessive and that the amounts which 
were in fact ‘allowable’ were much less.” (H. Rept., supra, 
p. 22; S. Rept., supra, p. 29.) 


The Congressional Committees stated that they did not 

gard the then-existing law as countenancing such results, 
but the new bill was so drafted as to remove any possi- 
bility of controversy regarding these matters. 


As to the transfer and exchange cases, the Committee 
stated: 


In providing more clearly for this type of cases, the committee has 
found it advisable to make a number of changes in the arrangement 
and phraseology of the provisions of the 1928 act relating to gain, loss, 
depreciation, and depletion. 


Instead of using the term “basis” interchangeably to denote two 
different concepts, the new bill employs the terms “unadjusted basis” 
(or, for brevity, “basis’’) and “adjusted basis.” “Basis” means the 
original capital investment in the property and is provided for in sub- 
section (a) of Section 112. ‘Adjusted basis’ means, in substance, the 
net capital investment in the property at any point of time when it 
becomes material to determine gain or loss, depreciation, etc. It is the 
“basis” determined by reference to subsection (a), adjusted in the 
manner provided in subsection (b). 


Whereas Sections 23(g), 111(a), 114(a), and 114(b)(1) of the 
1928 act referred to the “basis provided in Section 113,” the corre- 
sponding sections of the new bill make reference to the ‘‘adjusted basis 
provided in section 113(b).” 

The adjustment provisions which in the 1928 act were included in 
section 111 have been taken out of that section and, with certain 
changes to be mentioned separately (see discussion under Section 
113(b)), included in Section 113 as subsection (b). Paragraph (2) of 
this subsection contains the specific provisions governing the case of a 
“substituted basis’; that is, where the “basis” is continued or carried 
over from one person to another or from one piece of property to 
another. It is provided, in substance, that where there is a substituted 
basis or a series of substituted bases, not only the “basis” itself, but 
also the adjustments pertaining thereto must be continued or carried 
over. For example, A purchases the X building and subsequently gives 
it to his son B, 3 exchanges the X building for the Y building in a 
tax-free transaction, and then gives the Y building to his wife C. 
C, in determining gain or loss or depreciation upon the Y building, 
is required to take account of the depreciation which was successively 
allowable to A and B upon the X building and to B upon the Y building, 
in addition to the depreciation allowable to herself during her ownership 
of the Y building. (H. Rept., supra, p. 19; S. Rept., supra, p. 25.) 


As to the case of the taxpayer now endeavoring to bene- 
fit by a claim that his prior deductions for depreciation 
were excessive, the Committee stated: 


Paragraph (1) of Section 113(b) of the new bill corresponds sub 
stantially to Section 111(b) of the 1928 act. 

The subparagraph lettered (B) in the prior act has been separated 
into two subparagraphs lettered (B) and (C), to indicate more clearly 
the different rules applicable to the period since February 28, 1913, 
and the period prior thereto. 

In subparagraph (B), relating to depreciation, etc., for the period 
since February 28, 1913, the bill requires that adjustment be made 
“to the extent allowed (but not less than the amount allowable)” 
instead of “by the amount * * allowable’ as in the prior act. 
The Treasury has frequently encountered cases where a taxpayer, who 
has taken and been allowed depreciation deductions at a certain rate 
consistently over a period of years, later finds it to his advantage to 
claim that the allowances so made to him were excessive and that the 
amounts which were in fact “allowable’’ were much less. By this 
time the Government may be barred from collecting the additional taxes 
which would be due for the prior years upon the strength of the 
taxpayer’s present contentions. The Treasury is obliged to rely very 
largely upon the good faith and judgment of the taxpayer in the 
determination of the allowances for depreciation, since these are pri- 
marily matters of judgment and are governed by facts particularly 
within the knowledge of the taxpayer, and the Treasury should not be 
penalized for having approved the taxpayer's deductions. While the 
committee does not regard the existing law as countenancing any such 
inequitable results, it believes the new bill should specifically preclude 


inv such possibility.” (CH. Rept., supra, pp. 21-22; S. Rept., supra, 
p. 29.) 


To which the Senate Committee added: 


Your committee has not thought it necessary to include any express 
provision against retroactive adjustments of depreciation on the part 
of the Treasury as the regulations of the Treasury seem adequate to 
protect the interests of taxpayers in such cases. These regulations 
require the depreciation allowances to be made from year to year in 
accordance with the then known facts and do not permit a retroactive 
change in these allowances by reason of the facts developed or ascer- 
tained after the years for which such allowances are made.” (S. Rept., 


supra, p. 29.) 

We may here note that the courts have not sustained 
such contentions as those which the Committee considered 
improper. They have consistently held that aggregate de- 
preciation allowances, before as much as after a transfer 
or exchange, must be taken into account against such base; 
and they have held consistently against taxpayers’ conten- 
tions that an aggregate of prior depreciation deductions, 
claimed by and allowed to them, should now be revised to 


permit some part of the aggregate again to he deducted in 
subsequent vears. 
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It was clear that the primary purpose of Congress was 
to provide that, even if the courts should sustain the cited 
contentions of taxpayers regarding aggregate depreciation 
allowances, there should be no possibility of such conten- 
tions under the new Act. It did this by introducing the 
specific provisions for a “substituted basis” and by its pro- 
vision for an “adjusted basis” to represent the net capital 
investment “at any point of time when it becomes material 
to determine gain or loss, depreciation, etc.” 


The procedure prescribed is simple. At any point of time 
when it becomes necessary to make a computation of gain 
or loss, depreciation, etc., an “adjusted basis” is computed 
by deducting from the basis (unadjusted) depreciation sus- 
tained for any period prior to March 1, 1913, and for depre- 
ciation “to the extent allowed (but not less than the amount 
allowable) under this Act or prior income tax laws” for 
any period subsequent to March 1, 1913. These provisions 
have no reasonable meaning except that in making the 
computation up to the point of time involved, the adjust- 
ment should be for the aggregate of the depreciation sus- 
tained for a period prior to March 1, 1913, and the aggregate 
of the depreciation allowed (but not less than the aggregate 
allowable) for a period subsequent to March 1, 1913. The 
adjusted basis thus determined becomes the basis for com- 
putation of both depreciation and gain or loss. 


Such a procedure serves effectively to prevent just such 
contentions as Congress intended to prevent. It definitely 
requires the transferee to take into account allowances to 
the transferor. Even if the taxpayer can establish that he 
has theretofore regularly and consistently claimed and 
been allowed excessive depreciation, he can not thereafter 
obtain a second deduction for any part of the aggregate 
amount theretofore allowed to him. In this procedural 
manner the new law insures the carrying out of the same 
principles which Congress considered were applicable under 
prior Acts and which the courts have held thus applicable. 


The new series of rules did carry with them some definite 
changes in results which differed from those under the for- 
mer Acts. As to depletion there was a definite change in 
the rules applicable. As shown by the Committee reports 
there was a deliberate change with regard to discovery and 
percentage depletion allowances which after January 1, 
1932, were to be applicable as adjustments to the base, 
whereas for any period prior to January 1, 1932, the ad- 
justment was to be in accord with the former rule. There 
was also a very definite change (which may or may not 
have been deliberate and recognized in writing the new 
provisions) in that they brush aside the difference between 
the computation of annual depreciation allowances and gain 
or loss under the prior Acts, recognized in the Thompson 
Oil & Gas Co. and the Ludey cases and set forth in G. C. M. 
6746 (supra), by eliminating the “sustained” rule of the 
Thompson case for computing current depreciation and de- 
pletion allowances. The new law thus blanked out any 
differences due to the 5 per cent limitation on depletion 
under the 1913 law and also any difference due to the fact 
that that law failed to make allowance for obsolescence 
(as well as for wear and tear, etc.). 

\lso, the new rule definitely provided for the spreading 
of any unrecovered balance. Any doubt such as we pre- 
viously referred to as existing under the old laws in this 
regard is definitely brushed aside by the 1932 Act. Con- 
eress seems not to have considered this as a particularly 
new feature of the rule and probably considered that it 
Was simply expressing the former rule—at least as the prior 
\cts were being interpreted by the Treasury Department 
and had been to some extent interpreted by the courts. 

There is nowhere any indication that Congress intended 
in the 1932 Act to surcharge a taxpaver with an amount 
which was greater than the aggregate which had previously 
heen allowed to him or which had previously been allow- 
able to him. All the stated purposes of Congress were 
accomplished by providing an adjustment for aggregate 
depreciation previously allowed or the aggregate previousl\ 
allowable, whichever greater. 

It is significant to note that Regulations 77, promulgated 
lebruary 10, 1933, carried no suggestion that section 113(b) 
(1)(B) of the 1932 Act prescribed an adjustment for de- 
preciation allowed or allowable whichever in anv year is 
(Continued on page 506) 
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Kentucky’s 
New Revenue 
Program 


HEN the Kentucky General Assembly met 
W in regular session under a new state admin- 
istration last January it was pledged to the 
repeal of the 3 per cent retail sales tax and to further 
reduction of real estate taxes by removal of the re- 
maining state tax on real estate of five cents on the 
$100 of assessed valuation. The pledges were 
promptly redeemed.' The first special session en- 
acted a sweeping reorganization of the state govern- 
ment,? and the second special session considered and 
passed the biennial appropriation bill. 






















A graduated gross receipts tax on the privilege of 
a retail sales in stores (virtually a chain store 
tax) levied by the General Assembly in 1930? and 
expected eventually to vield several hundred thou- 
sand dollars annually (it was soon contested in the 
courts) was invalidated by the United States Su- 
preme Court in 1935.4 This adverse decision by re- 
ducing the state’s potential revenues added to the 
problem confronting the Legislature when it met in 
third special session to consider revenue measures. 
Finally, there was the state’s disgraceful floating debt 
of approximately $25,000,000 on January 1 (the state 
has no funded debt), provision for the gradual retire- 
ment of which had been a campaign pledge, and the 
necessity of raising revenue to provide for coopera- 
tion with the federal government in a social security 
program. The law makers were confronted with the 
task of raising approximately $12,000,000 from new 
revenue measures in order that the state govern- 
ment might function properly. When it is kept in 
mind that two great bases of taxation, real property 
and general sales, were unavailable because of cam- 
paign pledges, the magnitude and difficulty of the 
undertaking are apparent. 
In the following brief description the space allot- 
ted to the various measures is no criteria of their 
relative importance. Alcoholic beverage taxes, for 





Fg of the General Assembly, 1936, Regular Session, chaps. 98 
ind 101. 

?James W. Martin, “State of Kentucky Reorganizes its Finances,” 
THE Tax Macazine, May, 1936. 

Acts of the General Assembly, 1930, chap. 149. See also, James W. 
Martin and W. A. Tolman, “Recent State Gross Sales Tax Legislation,” 
THE Tax Macazine, Dec., 1933 and Jan., 1934, and James W. Martin, 

‘The New Kentucky Gross Sales ex," Tur Tax MAGAZINE, July, 1934. 
* Kroger Grocery and Baking Company v. Lewis, 294 U. §S. 550, 









By RODMAN SULLIVAN 


Associate Professor of Economics, Col- 
lege of Commerce, University 
of Kentucky 


example, are briefly described but they are expected 
to yield a substantial share of the state’s income. 
The same is true of the levy upon incomes. 


Income Tax 


N INCOME tax for state purposes had been 

urged by certain forward-looking citizens of 
Kentucky for more than a decade, but conditions 
were not ripe for such a step until 1936 when the 
imperative demand for revenue forced the tapping 
of heretofore unused revenue sources. The meas- 
ure,’ as enacted, follows the general pattern of recent 
income tax laws. It sets up four brackets for per- 
sonal incomes of $3,000 or less, $3,000 to $4,000, 
$4,000 to $5,000, and in excess of $5,000. Single per- 
sons receive an exemption of $1,000 and married 
persons or heads of families $2,500. A further exemp- 
tion of $400 is allowed for each dependent other than 
husband or wife. The rates are 2 per cent, 3 per cent, 
4 per cent, and 5 per cent respectively for the four 
brackets. A flat rate of 4 per cent is levied on the 
net income of corporations. 

Among the significant provisions of the new in- 
come tax a number may be mentioned. Some years 
ago Wisconsin recognized the inequity of the usual 
plan of granting personal exemptions under income 
taxes by providing in effect a greater allowance in 
terms of tax to those who need the exemption least. 
That state changed its statute to permit the exemp- 
tion in a direct tax allowance on the amount com- 
puted without reference to the exemption. In 
Kentucky, the statute gets the same effect by granting 
the personal exemptions in terms of income but 
charging the amounts exempt against the first bracket 
or brackets of income. This seems to have some ad- 
vantage over the Wisconsin form of exemption which 
is now found in a number of states——at least in a 
state in which taxpayers have previously been accus- 
tomed to only the federal income tax. 

A second distinctive provision—or lack of provi 
sion rather—is absence of any deduction or allowance 
for corporate dividends. Neither in the corporation 





5 House Bill No. 29, 3rd Special Session. 












nor in the individual tax levy is any deduction pro- 
vided. 











In the case of nonresidents, there is a provision for 
withholding not to exceed the maximum rate under 
regulations to be prescribed by the Department of 
Revenue. It is understood that in the case of regu- 
lar employees the Department will not require 
withholding until the amount earned is equal to the 
minimum personal exemptions, but that the employee 
or other nonresident will be required to file in ad- 
vance a record on the basis of which the Department 
will conduct a check-up and will require withholding. 
In the case of contractors probably a bonding ar- 
rangement will be permitted. 




































































The provisions for allocation of income in the case 
of interstate business activities are similar to the 
Massachusetts plan. They provide, however, in the 
event separate accounting is impractical, for the use 
of the property and receipts criteria only. 

While not a provision of the statute itself, the 
cooperation of business enterprise is tending to 
develop practical regulations and forms. The Depart- 
ment has had numerous individual and group confer- 
ences with representative taxpayers, tax attorneys 
and accountants. The representatives of organized 
labor too have participated in the deliberations. The 
regulations and forms thus far authorized appear to 
have practically unanimous approval from the rather 
large group of outsiders which has participated with 
employ ees of the Department in the preparation of 
forms and regulations. 














































































































Inheritance Tax 





Kentucky enacted a 5 per cent collateral inherit- 
ance tax in 1906 and a progressive tax upon all bene- 
ficiaries in 1916. The law was simplified and the 
rates increased in 1924.6 The 1936 law makes several 
significant changes.” Among others the follow- 
ing are worthy of note: (a) administrative provi- 
sions were strengthened and clarified; (b) brackets 
were reduced in size. The first bracket is now 
$10,000 instead of $25,000. The maximum rate of 16 
per cent on all classes of heirs was unchanged, but 
it is now reached at $2,000,000 for 
Class I heirs instead of $10,000,000, 
at $200,000 for Class IT heirs in- 
stead of $10,000,000, and at $60,000 
for Class III heirs instead of 
$500,000. The rates for Class ITI 
heirs were unchanged, those for 
Class IT begin at 4 per cent instead 
of 2 per cent, and for Class IT at 2 
per cent instead of 1 per cent. The 
exemption for widows was reduced 
from $20,000 to $10,000. The prin- 
ciple of vanishing exemption was 
introduced. If the transfer to a 
widow. for example, exceeds $30,000 
the exemption is decreased by sub- 
tracting from $10,000 the amount 
6 See Rodman Sullivan, “The Ieheritance Tax 
in Kentucky,” Bulletin, Bureau of Business Re- 
search, College of Commerce, University of Ken- 


tuckv, Vol. 1, No. 2 (1930). 
7 House Bill No. 16, 3rd Special Session. 
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by which the distributable share exceeds $30,000, 
leaving, of course, no exemption at all if the dis- 
tributable share exceeds $40,000. This principle 
applies above $15,000 to others of Class I, the exemp- 
tion for them being left at $5,000. (Exemption 
for infant son and daughter was unchanged at 
$10,000.) The proceeds of insurance policies were 
made taxable except the first $10,000 of policies pay- 
able to a designated beneficiary or beneficiaries other 
than the assured or his estate. This tax-free portion 
is to be divided among the beneficiaries in proportion 
to the proceeds payable to each of the respective 
beneficiaries. Shares of stock of corporations organ- 
ized under the laws of Kentucky belonging to 
persons domiciled in a foreign country were made sub- 
ject to a tax of 5 per cent instead of 2 per cent as 
heretofore. 


For the first time, by making provision for an 
alternative estate tax, Kentucky takes full advantage 
of the 80 per cent credit offset allowed under the 
federal estate tax laws. 


Chain Store Tax 


In 1934 a measure became law* which levied a tax 
upon chain stores. This law followed the so-called 
Indiana plan—that is, it taxed the chains at specified 
amounts per store, the amount per store increasing 
as the number of stores increased. This type of tax 
had stood the test in the highest court, so its consti- 
tutionality could not be called into question. The 
1936 General Assembly approximately doubled the 

rates of this tax so that they are now as follows 


One store—$2.00. 


Two to five stores—$2.00 plus $25 for each store in 
excess of one. 


Six to ten stores—$102.00 plus $50 for each store in 
excess of five. 

Eleven to twenty stores—$352.00 plus $100 for each 
store in excess of ten. 


Twenty-one to fifty stores—$1,352.00 plus $200 for 


each store in excess of twenty. 





8 4cts of the General Assembly, chap. 26, Ist Special Session. 
® House Bill No. 64, 3rd Special Session. 
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fifty or more stores—$7,352.00 plus $300 for each 
store in excess of fifty. 

The 1934 act allowed credit for state license, occupa- 

tional or corporation license tax paid by the mer- 


chant, but this provision was not included in the 
1936 law. 

This chain store tax, even at the new rates, may 
not yield the revenue which the invalidated gross 
sales tax would have yielded. Nor does it appear 
any more equitable since ?+ is based upon the number 
of outlets and the former upon gross sales regardless 
of outlets. In the writer’s opinion the Supreme 
Court erred in holding against the gross sales tax 
and thereby more or less forcing the states to adopt 
a tax based upon the number of retail outlets. Such 
an opinion is entirely aside from the question of 
whether or not chain stores should be subjected to 
special taxes at all. 


Drivers’ License Fee 


An annual drivers’ license fee of $1 was imposed,"® 
\o become effective August 1, 1936. Fifteen cents of 
this fee is to be retained by the Circuit Court Clerk 
to defray expenses of administering the provisions 
of this act, and five cents is allotted to the Department 

Revenue for administrative purposes. The re- 
maining eighty cents is to be paid into the general 
expenditure fund of the state. 


Amusement and Entertainment Tax 


An excise tax was levied on the sale of admissions 
to places of amusement at the following rate :" 


If the admission charge is ten cents or under, no tax. 


lf the admission charge is eleven to eighteen cents, 
inclusive, the tax is one cent. 


lf the admission charge is nineteen to twenty-eight 
cents, inclusive, the tax is two cents. 

If the admission charge is twenty-nine to thirty-eight 
cents, inclusive, the tax is three cents. 

[f the admission charge is in excess of thirty-eight 
cents the tax is three cents plus one cent addi- 
tional for each five cents of admission charge in 
excess of thirty-eight. 

“In the case of places of amusement and/or enter- 

iainment at which food or drink is served and pro 

fessional entertainers are employed, the charge for 
admission shall be deemed to be twenty five per cent 

(25%) of the total charge made or the amount of the 

cover charge, if any, whichever is greater.” The 

price of reserved seats or other special facilities is to 
he added to the admission charge to arrive at the 
total charge subject to taxation. 

The act imposes no tax on admissions to amuse- 
ments if at least 75 per cent of the gross proceeds 
“are to be used exclusively for charitable, religious, 
and/or educational purposes within this State.” 


Race Track License and Admissions 


The regular scale of amusement taxes was not 
— to apply to admission to race tracks supervised 
by the State Racing Commission. Instead a flat 


1 House Bill No. 53, 3rd Special Session. 
" House Bill No. 54, 3rd Special Session. 
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charge of fifteen cents on each admission was levied. 
A license tax on the privilege of operating a race 
track at which races are run for purses or prizes was 
also levied.’? If the county in which the track is 
located has a population of more than 200,000 the 
tax is $2,500 for each day of racing. If the county’s 
population is between 72,000 and 200,000 the tax is 
$1,000 a day and in other cases $500 a day. The 
existing law, enacted in 1932, levied a license fee of 
$2,500 for each day of racing at tracks less than 
twenty miles from a city of 200,000 population, 
whether the city be in or out of the state, and $500 
a day on tracks more than twenty miles from such 
a city. 


Cigarette Tax 


\ cigarette tax has been talked about as a revenue 
measure for Kentucky for several years, but senti- 
ment has been against it because Kentucky is a lead. 
ing producer of tobacco. Tt was contended that such 
a tax would be shifted back upon the growers by 
the manufacturers in the form of a lowered price 
for tobacco. It is doubtful, however, if such a shift 
would take place in the absence of some form of 
agreement among the manufacturers because Ken- 
tucky is not a consumer of cigarettes of sufficient 
magnitude to affect seriously the total sales even if 
the tax did have the effect of reducing slightly the 
number of cigarettes smoked in the state. If a popu- 
lous state like New York should levy such a tax the 
effect would be much more marked. 


The new law” levies a tax of one cent upon each 
ten cents or fraction thereof of the prevailing retail 
price. The ten-cent brands will, accordingly, be 
taxed one cent, the fifteen-cent and twenty-cent 
brands, two cents. 


It is worthy of note that the tax is applicable only 
to cigarettes and not to other tobacco products. 
Since Kentucky grows little or no cigar leaf it would 
appear more logical to tax cigars and other products, 
the raw tobaccos for which are not grown in the 
state. The omission of such taxes may indicate that 
the advocates of the measure did not consider that 
the volume of sales of other products than cigarettes 
was sufficiently large to make a tax worth the cost 
of administration. The widespread popularity of the 
cigarette is certainly no myth. 


Alcoholic Beverage Tax 


The new tax rate on beer is $1.50 (the previous 
rate was $1.25) on each barrel of thirty-one gallons 
with a proportional tax on smaller amounts.'* This 
makes the tax per gallon just slightly under five 
cents. Wine was subjected to a tax of twenty-five 
cents per gallon and spirituous liquors to a levy of 
$1.04 per gallon or thirteen cents a pint. The small- 
est amount permitted to be sold by dispensaries not 
licensed to sell by the drink is the half pint, and it 
is taxed seven cents. Containers of two ounces or 
less pay two cents tax, and are to be sold, as just 
indicated, only in licensed saloons. 





12 House Bill No. 45, 3rd Special Session. 
13 House Bill No. 46, 3rd Special Session. 
™ TTouse Bill Nos. 1 and 37, 3rd Special Session. 
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Gasoline Tax 


A new gasoline tax was enacted’ but the rate 
remained unchanged at five cents a gallon. The 
purpose of the revision was to strengthen the admin- 
istrative features. The most important changes were 
those which defined taxable fuels so as clearly to 
exclude kerosene and fuel oil and which levied the 
tax upon the receipt of gasoline rather than the sale. 
‘The latter practice is in line with the more advanced 
administrative procedure. A separate act levied 
tax of five cents a gallon on motor fuels other than 
gasoline used to propel vehicles on the highways. At 
present the principal use of such other fuels is in 
diesel engines, the development of which for high 
way purposes has been rapid. 


Automobile Tax 


\ usage tax of 3 per cent of the retail sale price 
was pli iced upon “every motor vehicle, at the time 
it is first registered with the County Clerk for the 
purpose of procuring licenses and having license tags 
issued therefor.” © The basis is the usual retail price 
of the vehicle with standard equipment in the case 
of new cars and in the case of used cars “the price 
or value given in the Automotive Reference Manual 
used by the Department of Revenue.” 


Public Utility Gross Receipts Tax 


An excise tax was “imposed on the sale of electric 
current, water, artificial, natural or mixed gas, and 
on furnishing the ways or means for the transmission 
of the voice or messages other than those transmit- 
ted by United States Mail from one person in the 
Commonwealth to another person in the Common- 
wealth, equal to three per cent of the aggre- 
gate gross receipts of such persons so engaged in 
such respective businesses.” Although this meas- 
ure was part of the program of the new administra- 
tion it was with reluctance that it was given final 
executive approval. This was because the tax bore 
upon necessities. 


Repeal of Corporation License 
Offset Provision" 


In 1926 a corporation license tax of seventy cents 
was levied on each $1,000 “of that part of the asset 
value of its capital stock represented by property 
owned and business transacted within this state 

.. 1 XN provision was inserted, however, permit- 
ting the offset against this tax of any special state 
licenses. The offset was complete in many cases, 
partial in many others.”° 

This offset provision was repealed, and rightly so, 
by the Special Revenue Session.?!| Obviously a per- 
mit to engage in certain specified businesses is no 
excuse for not paying for the privilege of using the 
corporate form of organization, assuming that such 
levies on business are desirable. 

House Bill No. 41, 3rd Special Session. 

“ House Bill No. 48, 3rd Special Session. 

' House Bill, No. 51, 3rd Special Session. 

' House Bill, No. 49, 3rd Special Session. 


™ dots of the General Assembly, 1926, chap. 74. 
* See David McKinney, ‘” 


University of Kentucky, Vol. 1, No. 4 (1934). 
‘t louse Bill No. 59, 3rd Special Session. 
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lhe Corporation License Tax in Kentucky,” 
Bulletin of the Bureau of Business Research, College of Commerce, 
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The Tax on Soft Drinks, 
Cosmetics and Confections 


More public interest was aroused over the passage 
of the measure taxing soft drinks, cosmetics, and 
confections than any other one. Opponents claimed 
that the 3 per cent retail sales tax might just as well 
have gone unrepealed as to have in its place a flood of 
sales taxes on all the joys of life. The legislators 
recognized, however, that a burdenless tax system 
could exist only in Utopia, so they paid little heed to 
the argument. They taxed bottled soft drinks one 
cent on each five cents or fraction thereof of the 
selling price, fountain syrups seventy-six cents a 
gallon and soft drinks made without the use of 
fountain syrups the same as bottled drinks. Milk, 
coffee and tea “when dispensed as such and unmixed 
with other ingredients” are exempt from the tax. 
Candies and nuts were subject to a levy of 20 per 
cent of the retail selling price; ice cream, seven cents 
a quart; chewing gum, one cent on each five-cent 
package or fraction thereof. More sentiment is being 
called into play in opposition to the ice cream tax 
than to any other. The producers and distributors 
are stressing the fact that ice cream is a food as well 
as a confection and are bemoaning the passing of 
the five-cent ice cream cone. 

The cosmetics tax was levied upon the receipt of 
cosmetics by a retail dealer in Kentucky and was set 
at 20 per cent of the invoice price plus transportation 
cost, if any, to the said Kentucky dealer. Since the 
retail markup on cosmetics is high, sometimes equal 
to 100 per cent or more, it is obvious that dealers 
who raise the present retail price of their cosmetics 
by as much as 20 per cent will be passing on to the 
consumer an amount greater than the tax, making 
thereby an even larger margin of profit. For ex- 
ample, a jar of cold cream may cost fifty cents and 
retail for $1.00. Neglecting transportation, which is 
a small item, the tax will be 20 per cent of fifty cents 
or ten cents. Any dealer who obtains more than 
$1.10 for the item under the assumed price mark-up 
will be passing on to the consumer an amount greater 
than the tax. This may happen if the m: irkup i is 20) 
per cent of the former retail selling price. 


Comparison of Old and New Tax System 


It is, of course, a commonplace of public finance 
theory that in a complex tax system it is difficult to 
say categorically whether a given tax is or is not 
desirable without close attention to the system as a 
whole. Judgment, accordingly, is not easily passed 
on the question as to w hether or not the new system 
is better than the one superseded. That its distribu 
tion of the tax burden is different there is no doubt. 

It was the wish of the present state administration 
entirely to relieve real property holders of taxation 
for state purposes. This was accomplished by re 
moving the tax of five cents on the $100 of assessed 
valuation. Whether or not this procedure will bring 
about any real relief for such taxpayers remains to 
be seen. The state rate has ranged as high as fifty- 
five cents in the last quarter of a century, but for a 
decade prior to 1934 it had been thirty cents. Its 
reduction in 1934 to five cents came concomitantly 
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with the passage of the 3 per cent retail sales tax. 
When this twenty-five-cent reduction was made in 
1934 it was followed in several counties by increases 
in county rates or county school rates or both— 
although one-third of the sales tax revenue was de- 
voted to county purposes and much of the remainder 
to schools. Instances of increases in the rates of 
incorporated towns also came to light, but no study 
of city rates has been made, so that conclusions can- 
not be drawn as to whether the raises were scattered 
and unimportant or were widespread, nullifying to 
a considerable extent the relief given by state action. 

It is too early, of course, to tell whether local gov- 
ernments will take advantage of the further reduc- 
tion of five cents. Fayette county, the county seat 
of which is Lexington, one of the richest and most 
populous counties in the state, has already raised its 
rate for county purposes from thirty-five cents to 
forty cents. The severe freezes of last winter did, 
however, heavy damage to county roads requiring 
extra expenditures for repairs. 

Even if it could be proved that local rates did not 
and will not rise, offsetting thereby the abolition of 
a state rate it does not follow that the best way to 
get a better distribution of the tax burden was to 
reduce property taxes and initiate or increase non- 
property levies. A levy on property that has existed 
for many years is not always the burden it may 
appear to be because the present owner very prob- 
ably purchased the property at a price which yields 
i satisfactory return on the investment over and 
above taxes. A sudden reduction in taxes may con- 
stitute under such circumstances an uncompensated 
and unjustifiable windfall to property owners. This 
is equally true in the case of corporations which now 
pay no real property taxes for the support of the 
state government. When it is kept in mind that 
neither under the retail sales tax of 3 per cent nor 
under the present selective sales taxes will most cor- 
porations make much contribution to state support, 
since they buy little at retail, the seriousness of this 
point is evident. 

The differences in wealth and taxpaving capacity 
of the different parts of the state are too well known 
to need comment. They are, of course, not peculiar 
to this state. Under almost any system of taxation 
the wealthier sections make some contribution to the 
support of government in the poorer sections. The 
general pattern for such support is also much the 
same in all states. In Kentucky the principal state- 
supported functions are as follows: a state highway 
system with some state contribution under the new 
administration to county highways, higher educa- 
tional institutions, penal and eleemosynary institu- 
tions, state courts, assistance to the common schools 
of approximately $12 for each child of school age, 
and, finally, the more diffused and general functions 
of the state departments. 

The 3 per cent retail sales tax obviously bore upon 
the public approximately in proportion to what it 
spent in the state in retail transactions. That city 
dwellers paid more, relatively, than farm dwellers 


seems certain. The former buy almost everything 


used, whereas the latter raise and consume at home 
substantial amounts of produce. There is some evi- 
dence also that the tax was not as well enforced in 
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rural sections as in the cities. Sales by farmers of 
their own produce were specifically exempted. 

The regressivity of a sales tax, or tendency of the 
tax to bear harder upon a taxpayer the less his ability 
to pay, is undisputed. The higher the income of 
an individual or family the smaller the proportion of 
that income spent and the greater the part left for 
savings and investment. Also, in the higher income 
groups a larger share of that portion of income that 
is consumed is spent on travel, education, recreation, 
etc., which were nontaxable under the 3 per cent 
sales tax. Finally, there was the claim, often justi- 
fied, that the tax on small purchases averaged much 
more than 3 per cent, being in fact 10 per cent on a 
purchase of ten cents, since the smallest unit of 
money is one cent. 

Now it is clear that if a tax system has a tax 
or series of taxes that have this regressive effect, it 
should have as a balance a tax or taxes which are 
progressive, that is, bearing proportionally more 
heavily upon a man having greater ability to pay. 
No such element aside from the inheritance tax ex- 
isted in the system now repealed, and the regressive 
3 per cent sales tax was yielding substantial revenue, 
approximately $10,000,000 annually or 5/12 the total 
budget exclusive of highway expenditures. The 
graduated or progressive income tax as well as the 
revised death tax in the new system are certainly 
redeeming features. 

The new taxes listed above are, with the two excep- 
tions just noted, more or less regressive in their 
effects, but they do not bear upon the necessities 
of life to the extent that the 3 per cent sales tax did. 
Though the words necessity and luxury are difficult 
to define and have little meaning in a biological sense, 
they still carry a meaning to most people, and in the 
light of that meaning it is safe to say that most of 
the new taxes are not upon absolute necessities. 

The new system discriminates also against the 
city dweller. This is particularly true of the public 
utility gross receipts tax. Individually owned power 
and water plants 1 in country homes will be exempt, 
and water, in a City, is absolutely necessary to even 
the poorest for household purposes and sewage (is- 
posal. Telephone rates are usually higher in cities 
than in rural districts so the tax of 3 per cent will 
be greater. Gas is a necessity to many city people 
because of the expense and inconvenience attendant 
upon the use of other fuels. 

The accompanying table which gives the revenues 
collected during the calendar year 1935 and the esti 
mated revenue for the fiscal vear 1936-1937 shows 
clearly the important changes in the tax structure 
which the new legislation has brought.. The sig- 
nificance of these changes is self-evident and requires 
little comment. When motor vehicle revenues (which 
are earmarked for highw ay purposes) are deducted 
from the total the importance of the general sales 
tax during its existence of approximately eighteen 
and one-half months is easily seen. That the levies 
which are to take its place bear less heavily upon the 
common man and are distributed more in accordance 
with principles of justice, few will gainsay. 

All in all the new system seems decidedly more 
just and equitable than the one based upon general 
(Continued on page 501) 




















































































































































































































































































































NEL system of real property assessment now in 
use in Cook County, Illinois, has created cer- 
tain tax refund problems which are not found 

elsewhere in the state. It was first used in carrying 
out the general reassessment ordered by the State 
‘Tax Commission in 1928. 

The 1928 reassessment was ordered when it be- 
came evident that the old Board of Assessors had 
made glaring mistakes and unfair discriminations in 
the regular 1929 quadrennial assessment. In fixing 
the valuations for the years 1927 to 1930 inclusive, 
it was reliably estimated that the then Board 
Assessors had violated the constitutional principle 
of uniform taxation in numerous ways, from unau 
thorized exemptions to triple assessments. 

After ordering the 1928 reassessment, the State 
Tax Commission enacted Rules 14 and 15 for the 
future guidance of the assessing authorities in Cook 
County. These rules provided for an entirely new 
system of real property assessment, which is not 
used anywhere else in the state. For the first time 
in the history of Cook County, definite standards of 
measurement and valuation were adopted for both 
land and buildings. 


It now became the duty of the assessing officials 
to compile systematic records of all data used in 
the valuation of each parcel of property in the county. 
If these rules were applied correctly in every in- 
stance, theoretically there would be no errors to be 
corrected by the assessor, the Board of Tax Appeals, 
or the County Court. The fact that errors could and 
did occur in applying this new system of assessment 
to more than a million parcels of land and over half 
a million major improvements of varying sizes and 
shapes was brought out sharply by a tax “strike” 
which followed the completion of the 1928 reassess 
ment. Although this situation crippled the local gov- 
ernments for a period of two years, it served a useful 
purpose in that the assessor’s office was forced to 
examine its work carefully and made more than 
350,000 revisions of this reassessment.’ 


‘Attorney at Law, Chicago. 


1See Assessor’s Report for Tax Years 1931, 1932 and 1933 (Publ. 


Nov. 1934) by J. L. Jacobs, p. 99-100. 
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Correction of Erroneous Assessments 


NCE taxes are paid in full, neither the assessor, 
the Board of Appeals, nor the County Court 
has any power to correct errors in the assessment 
or to reduce the taxes based on such an erroneous 
assessment. It makes no difference whether the as- 
sessor recommends correction of the errors or 
whether the taxpayer and his representatives prove 
that there was an erroneously excessive assessment. 
However, the statutes provide means of contesting 
taxes while they are still unpaid. Complaints may be 
filed with the assessor’s office? or with the Board of 
Appeals at stated times before the taxes become de 
linquent.* After the taxes become delinquent a writ 
ten objection specifying the cause of complaint may 
be filed in the County Court.4. The purpose of such 
an objection is to prevent the objector’s property 
from being sold for delinquent taxes. Otherwise 
the county collector may obtain an order of judg 
ment and sale for delinquent taxes against the ob- 
jector’s property. If proper complaints are filed anc 
factual errors in the assessment are discovered be 
fore the taxes levied have been paid in full, such 
errors usually are corrected on the records and the 
taxes are reduced accordingly. 


Strict Construction of Refunding Authority 
~~ THOUGH the County Court is powerless to 


correct errors in the assessment or to reduce 
taxes after they are paid 1 in full, nevertheless, in cer 
tain specified instances it m: av grant refunds of the 
overpaid taxes. The authority of the County Court 
to grant tax refunds is derived entirely from specific 
statutes and this court has no power to grant tax 
refunds without express statutory authority.’ Prior 
to 1935, the county boards of the various counties 
had the power to grant tax refunds instead of the 
2Til. State Bar Stat. (1935) Ch. 120, Sec. 323.325; Jones Ill. Stat 
Ann., 119.333, 119.335. 
3 Til. State Bar Stat. (1935), Ch. 120, Sec. 345, 346(1) to 346(8) 
Jones Ill. Stat. Ann., 119.359-119.366, 119.357. 
4{[1l. State Bar Stat. (1935), Ch. 120, Sec. 203, 209; Jones Ill. Sta 
Ann., 119.209, 119.215. 


5 People v. McWeency (1913), 259 Ill. 161, 102 N. E. 233; McDonough 
Gage (1934), 357 Til. 466, 192 N. E. 417. 
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county courts, but their authority, also, was held 
1o be limited to the express provisions of the enabling 
statute.® 

In all cases not covered by some definite statutory 
provision, the courts in Illinois adhere strictly to the 
common law rule that voluntary payments of illegal 
or excessive taxes cannot be recovered by or re- 
iunded to the taxpayer.’ The only exceptions to this 
strict rule are cases of payment under duress or 
where the assessment is so grossly excessive as to 
be of itself evidence of fraud.* In such cases, illegal 
or excessive payments can be recovered by an action 
in assumpsit for money had and received.® 


Tax Refunding Statutes 


HE Illinois statutes provide for refunds of taxes 
already paid into the treasuries of the various 
counties only in the following instances: 


(1) Payments made under protest may be re- 
funded by the county court if the protested taxes 
are later declared illegal or excessive." 


(2) When an assessment is made by the State 
Tax Commission and is later reduced or set aside 
on an appeal, any person or corporation who has 
paid erroneous taxes based on this assessment is 
entitled to a refund in accordance with the provi- 
sions of Section 268."! 


(3) Excessive payments made by a tax receiver 
may be refunded.’” 

(4) In cases where errors common to a class 
have occurred and reductions have been granted 
to 25 per cent or more of the property owners in 
this class, the remaining members of the class are 
entitled either to a refund or are given credit 
against future taxes.'* 


(5) Also, credit may be obtained for taxes paid 
on the basis of a void assessment when a reassess- 
ment has been ordered for that year after the taxes 
have been paid." 


(6) Taxes may be refunded when they have 
been overpaid because the same property was 
either “twice assessed” for the same year or as- 
sessed before it became taxable, or because the 
taxes for the same vear were paid twice by differ- 
ent claimants.”® 


There are also certain ——7 provisions for ob- 
taining refunds of taxes which have been paid into 
the State Treasury. Ifowever, this is an entirely 
separate subject and will be discussed in a subse- 
quent article. 


‘Le Fevre v. County of Lee (1933), 353 Ill. 30 
* Ibid. 


’ Davis v. Board of Education (1926). 323 Til. 281, 154 N. E. 127: 


Vates v. Royal Ins. Co. (1902), 200 Ill. 202, 65 N. E. 726; Bradford 
ity of Chicago (1861), 25 Ill. 441. 
" Bradford v. City of Chicago, supra. 


Til. State Bar Stat. (1935), Ch. 120, Sec. 180; Jones III. Stat., 


\un., 119.85, 119.215. 


mn, 119.114. 


oO, State Bar Stat. (1935), Ch. 120, Sec. 268; Tones Ill. Stat. Ann., 
ST State Bar Statutes (1935) Ch. 120, Sec. 286, Jones Ill. Ann., 


4111. State Bar Statutes (1935), Ch. 120, Sec. 284; Jones Ill. Stat. 


\nn., 119.290. 


% (Sec. 268 of Revenue Act of 1872), Jones Ill. Stat., Ann., 119.289. 


Ill. State Bar Statutes (1935) Ch. 120, Sec. 283. 





TAX REFUNDS 


"711. State Bar Stat. (1935), Ch. 120, Sec. 116; Jones Ill. Stat. 
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Summary of Refund Statutes 


The above outline of tax refund statutes makes 
it apparent that there is no general provision for 

refunding taxes based upon an erroneously exces- 
sive assessment except in the following cases: 
where taxes are paid under protest" ; where excessive 
taxes have been paid by a tax receiver 1”; where errors 
common to a class have occurred and relief has al- 
ready been granted to 25 per cent or more of the 
property owners in this class'*; or where an assess- 
ment made by the State Tax Commission has been 
reduced after the taxes levied were paid.’* The pay 
ment-under-protest statutes apply only to taxes for 
the vear 1931 and subsequent years as they were not 
enacted until 1935. Prior to that time payment under 
protest was ineffectual and did not preserve any right 
to a refund or reduction of taxes.2° Consequently. 
tax payments made for years prior to 1931, whether 
made before or after a tax objection was filed in the 
County Court, were regarded as voluntary and not 
recoverable by the taxpayer. The filing of a tax 
objection i is of no benefit to the taxpayer unless there 
is an outstanding balance still owing to the county 
at the time the County Court finally rules that errors 
have been committed which should be corrected. If 
no taxes are owing for the years objected to, the 
Court has no jurisdiction and cannot enter any fur- 
ther orders regarding that assessment. 


Furthermore, payments under protest are not now 
effective unless followed by the filing of an objection 
in the County Court at the proper time. Thus, it 
would seem that the usual rules as to voluntary pay- 
ments of taxes would still apply to payments not 
made under protest and to cases where the protest 
was waived by failure to file the required objection. 
Also, it is apparent that no direct provision has ever 
been made for granting tax refunds in all cases 
where it is discovered after taxes were paid in full 
that the valuation against which they were extended 
was erroneously excessive. Another conclusion that 
may be drawn from this review of Illinois tax refund 
statutes is that the meaning and application of all 
but one of them are fairly obvious. 


Puzzle of Section 268 


HE only ambiguous refund law is the one known 
as Section 268 of the Revenue Act of 1872.2" the 
full text of which is as follows: 


If any real or personal property shall be twice assessed 
for the same year, or assessed before it becomes taxable, 
and the taxes so erroneously assessed shall have been paid, 
either at sale or otherwise, or have been twice paid bv 
different claimants, the County Court, on petition, of the 
person paying the same, or his agent, and being satisfied 
of the facts in the case, shall direct the county collector to 
refund such taxes and deduct the amount théreof, pro 
rata, from the moneys due the various taxing bodies or 
their legal successors which received the same. The peti- 
tioner shall make the county collector a defendant thereto 


16 Til. State Bar Stat. (1935) Ch. 120, Sec. 180; Jones Ill. Stat. Ann. 
119.185, 119.215. 

17 Ti]. State Bar Stat. (1935), Ch. 120, Sec. 268; Jones Ill. Stat. Ann., 
119.274. 

18 [1]. State Bar Stat. (1935), Ch. 120, Sec. 285; Jones Ill. Stat. Ann., 
119.291. 

19 T1]. State Bar Stat. (1935), Ch. 120, Sec. 116; Jones Ill. Stat. Ann., 
119.114. 

20 See “Tax Refunds in Illinois,” The Tax Magazine, July, 1936, p. 405. 

1 Jones Ill. Stat. Ann., 119.288; Historical Note. 
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and the process, pleadings and practice in connection with 
the petition herein provided for shall conform to that pre- 
scribed in “An Act in relation to the practice and procedure 
in the courts in this state,” approved June 23, 1933, as 
amended. Appeals shall lie to the appellate courts from 
the judgment of the county court, either by the county 
collector or by the petitioner, as in other civil cases. No 
claim for refund shall be allowed unless a petition there- 
for is filed within five years from the date the right to a 
refund arose. 

Prior to 1935, the Board of County Commissioners 
had jurisdiction over refund claims presented under 
Section 268. In 1935, Section 268 was amended for 
the first time since 1872 and such refund claims must 
now be presented to the County Court. The pro- 
cedure for obtaining refunds was changed from “an 
application to the County Board” to “a petition” in 
the County Court. Refund petitions filed in the 
County Court must now conform to the “process, 
pleadings and practice” provided for in the Civil 
Practice Act, and the County Collector must be made 
the defendant in any such petition. The 1935 amend- 
ments also brought personal property taxes within 
the scope of Section 268 for the first time. 


The former version of Section 268 did not set any 
fixed period within which refund claims had to be 
filed with the County Board. As amended in 1935, 
it now limits the time for filing refund petitions to 
within five years from the date the refund arises. 
\lso, it is now provided that either the petitioner or 
the county collector may appeal from the judgment 
of the County Court.** 

It is not clear whether such appeals are to be taken 
first to the Appellate Court or directly to the Su- 
preme Court. It would seem that the Supreme Court 
has jurisdiction of a direct appeal from judgments 
of the County Court in refund cases because the rev- 
enue is involved and the state is interested in the 
litigation. Section 75 of the Civil Practice Act pro- 
vides for direct appeals to the Supreme Court in all 
cases relating to the revenue, or in which the state 
is interested as a party or otherwise. Although the 
state of Illinois is not a party to any refund actions 
brought in the County Court, it is directly interested 
in such litigation. Section 268 authorizes the county 
treasurer to deduct the amounts refunded from the 
tax moneys due or to become due in the future to 
the various taxing bodies whose taxes are being 
refunded. Thus, the state is interested because it 
would have its income lessened by such refunds 
whenever they included state taxes. Also, the Su- 
preme Court probably has direct jurisdiction on the 
ground that the refund cases raise the question as 
to whether the amount paid on the excessive valua- 
tion was a tax or an illegal exaction. The courts 
have held that such questions relate to the revenue 
and therefore, may be appealed directly to the Su- 
preme Court.*4 


Meaning of “Twice Assessed” 


The ambiguity of Section 268 centers around the 
interpretation of the words “twice assessed” as used 
in this section. Since these words can be interpreted 


2 | 


2L. 1935, P1174, approved May 10, in force July 1, 1935; Tones 
Ill. Stat. Ann., 119.289. Historical note. 
23 Household Utilities v. Stratton (1933), 353 Ill. 86, 186 N. E. 522. 
24Champaign County v. Reed (1881), 100 Ill. 304; 106 Tll, 38* 
People v. Holten (1913), 259 Til. 219, 102 N. E. 171. 
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in several different ways, an attempt was made in 
Cook County to have the County Court construe 
them in a way that would permit refunds in cases 
where mistakes have occurred in assessing property 
for 1928 and subsequent years according to the 
system set up by Rules 14 and 15 of the State Tax 
Commission. It does not seem as though any oi 
these mistakes resulted from fraudulent motives or 
wilful misapplication of the assessment rules, but 
that they were mainly the result of clerical errors 
such as might occur in any similar large-scale opera- 
tion. The most common errors were incorrect meas- 
urements of land or buildings, placing the property 
in the wrong classification and thereby causing it to 
be assessed at an erroneous unit price per square 
or cubic foot, and assessing property for improve- 
ments which did not actually exist. In some in- 
stances, the accidental shifting of decimal points in 
tabulating calculations caused valuations to be in- 
creased from ten to one hundred times more than 
their correct amount. Furthermore, these mistakes 
were of the sort that could be discovered and cor- 
rected only after careful investigation of the as- 
sessor’s records and comparison of the data thus 
obtained with the property itself. Since the assess- 
ment system adopted in accordance with Rules 14 
and 15 is supposed to insure a fair and equitable 
valuation for every parcel of property in the county, 
it seems grossly unfair to penalize prompt payment of 
taxes by denying taxpayers protection against such 
clerical mistakes unless they oppose the collection 
of taxes by filing complaints and tax objections. 

There are at least three possible interpretations 
of the words “twice assessed” as they are used in 
Section 268. For example, they might mean that 
the erroneous assessment on the basis of which taxes 
had been paid valued the property in question at 
twice the amount of a correct assessment. 

Also, they might mean that any excessive valua 
tion by an erroneous assessment made the property 
twice assessed. This second interpretation is an ex- 
tremely liberal one, but it could be supported by the 
argument that property is assessed once when the 
full and correct valuation has been determined and 
that any extra or excessive valuation was added bv 
another or second assessment. Adoption of this 
viewpoint would have permitted the refunding of = 
taxes which were overpaid for any reason. Also, 1 
would have solved the difficulties caused by paced 
ery of clerical errors after the taxes levied on the 
erroneously excessive assessments had been paid. 

However, the third and most literal interpre 
tation has been established as the correct one by 
many decisions of the Supreme Court of Illinois. 
This literal viewpoint requires proof of two definite 
and complete assessments of the same property for 
the same year by the same assessor or by different 
assessors claiming jurisdiction over the same prop- 
erty. 

Although previous decisions of the Illinois Su 
preme Court did not warrant a liberal interpretation 
of Section 268 which loosened the common law re- 





"3 Cooper Kanaley & Co. v. Gill. (Apr. 24, 1936), No. 23472 in t! 
Supreme Court of Illinois, 
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strictions on the recovery of voluntarily paid taxes, 
nevertheless a sincere attempt was made by the 
state’s attorney’s office to enlarge upon the literal 
meaning of the words “twice assessed” for the tax- 
payer’s benefit. Accordingly, the County Board was 
advised that property had been twice assessed for 
the same year when an assessment erroneously in- 
cluded more property than actually existed.”* Act- 
ing on the basis of this opinion, the County Board 
ordered refunds under Section 268 where an as- 


sessment included a building that actually was not 
located on the land.?7 


When the County Court first assumed jurisdiction 
in 1935 over refund cases under Section 268, it fol- 
lowed for a short time the liberal attitude taken by 
the county board and several refund orders were 
entered in similar cases.22 However, the county 
treasurer, who is also ex officio county collector, re- 
fused to pay such refunds out of the county treasury 
on the ground that the County Court had no juris- 
diction to order refunds in those cases. He con- 
tended that cases where taxes had been paid on 
excessive valuations caused by mistakes of the As- 
sessor did not come within the meaning of Section 
208. 

The refusal to pay such refunds was based also 
on the county treasurer’s belief that he would exceed 
his authority by paying out public funds under an 
order of court entered without jurisdic tion and would 


thereby make himself liable for its repayment to 
the county. 


As the legal representative of the county treasurer 
it became the duty of the state’s attorney’s office to 
file answers and motions to dismiss in the refund cases 
which were contested. Since almost every refund 
claim was based on an opinion from the state’s attor- 
nev’s office that a double assessment was indicated, 
the representatives of this office were placed in the 
peculiar position of advocating and resisting the 
granting of the same refunds at the same time. 


Test Case 


The case of Cooper Kanaley & Co. v. Gill,?® was 
chosen as a test case for submission to the Supreme 
Court in order to settle the question of what con- 
stitutes a double assessment under the system of as- 
sessment by rules as it is carried out in Cook County. 
This case was chosen because it involved such an 
unusual and extreme example of an erroneously ex- 
cessive assessment. 

The error complained of in this test case was the 
placing of a three-story building on the assessment 
records of the petitioner’s property when it actually 
was improved only with a one-story building. Ob- 
iections were filed to the 1928 taxes and the County 
Court ordered a recheck to be made of this assess- 
ment. This recheck was not made until September 
6, 1934, and a report of the recheck was submitted 





°6 Legal Opinions on Assessment and Revenue Laws, 1932-34, by 
Hayden N. Bell, Asst. State’s Atty., Cook County. L. O. No. 3, 
March 23, 1934. 

27 Thid. 

8 #86254, Wieboldt & Co. v. Gill. #86352, Stevenson v. Gill; 
+86306, Walter Field & Co. v. Gill; #86403, Dillon v. Gill: #86415, 
U. S. Glue Co. v. Gill; #86430, Conveyor’s System v. Gill; #86593, Jen- 
nings v. Gall. 

* #86858, Cooper Kanaley & Co, v, Gill, 
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to the County Court. On November 27, 1934, the 
Court sustained the objection to the 1928 taxes. It 
refused to enter judgment in excess of an assessed 
valuation of $7,508 on the one-story improvement 
which the recheck showed was actually on this land. 
The mistake occurred solely by reason of the switch- 
ing of the improvement located on a lot across the 
street with that of the petitioner’s. The total valu- 
ation of the land and building was reduced from 
$28,603 on the original 1928 assessment to $13,396, 
on the basis of this recheck and report. The reduc- 
tion would have been greater but for the fact that 
the recheck also increased the land values. Mean- 
while, taxes for the years 1928, 1929 and 1930 had 
been paid by the mortgagee who now owns the 
property. 

The petitioner contended that this error consti- 
tuted a double assessment on the theory that any 
erroneous addition to a full and complete assessment 
was a double assessment to the extent of such erro- 
neous addition.*° Both the state’s attorney and the 
assessor’s office recommended the granting of this 
refund. 


This theory was supported by the argument that 
the correct application of the rules and the standards 
established in accordance with Rules 14 and 15 
(supra) to any particular tract or parcel and the 
improvements thereon, produces a correct assess- 
ment. Therefore, in Cook County, addition of a false 
or foreign value is a double assessment and can be 
discovered and measured with absolute certainty. 
This would mean that taxpayers could obtain re- 
funds under Section 268 for a double assessment in 
cases where taxpayers in other counties could not 
possibly show a double assessment. 

On the other hand; the defense contended that the 
facts in this case showed an excessive over-valuation, 
not a double assessment, within the meaning of pre- 
vious decisions of the Supreme Court of Illinois. 
The further contention of the defense was that the 
County Court had no jurisdiction of the subject mat- 
ter since its only tax refund authority is that con- 
ferred by statute and such jurisdiction is limited to 
the cases that come strictly within the meaning of 
the statute. Two other points were raised, namely, 
that the remedy for relief from an over-assessment 
is by a complaint to the assessor or to the Board of 
Appeals for correction of the assessment, and sec- 
ondly, that the jurisdiction of the County Court to 
grant refunds under Section 268 was not enlarged 
or modified in any way either by the assessor’s rules 
for assessing property or by his rules for correcting 
erroneous assessment and issuing certificates of 
error. 

The County Court denied the petition for refund 
in the Cooper ‘Kanaley case (supra) and dismissed the 
action. On appeal, the Supreme Court held that the 
facts showed only a case of excessive over-valuation 
due to a mistake in measurement and since such 
mistakes are considered to be errors in judgment, 
there was no double assessment. 





%® Pp. 9. Brief and argument for appellant. 
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Correct Interpretation of “Twice Assessed” 


Thus, the status of double assessment claims is 
definitely settled. The words “twice assessed” were 
held by this decision to mean that the assessor has 
once fixed the value of property for purposes of taxa- 
tion and has entered that value on the assessment 
books as the assessment against a designated tract, 
and that such assessment either through error or 
otherwise has again been entered on the assessment 
records; or that the same assessor or some other 
assessing body claiming jurisdiction to assess the 
same property has again fixed its value for the pur- 
pose of taxation. The Court refused to extend 
enlarge the provisions of Section 268 beyond their 
“clear import.” 

It is now evident that the County Court of Cook 
County has no jurisdiction or authority to grant re- 
funds under Section 268 where property has been 
overassessed because of an erroneous description of 
the improvements in the assessor’s office records. 
Such cases constitute excessive over-valuation, but 
not double assessment. If taxes are paid voluntarily 
on the basis of such an assessment, the taxpayer is 
not entitled to a refund under Section 268. 

The six other decisions of the Illinois Supreme 
Court construing section 268 show that since 1881 
the courts have construed this section in the same 
way and that on the basis of these precedents the 
Cooper Kanaley decision was correct. The other 
decisions will now be reviewed brietly. 


Previous Court Decisions 


It has been held that property was “twice assessed” 
within the meaning of Section 268 if the same prop 
erty was assessed once as real estate and again as 
personal property.*? Thus, where the Sanitary Dis- 
trict of Chicago contended that it had paid real estate 
taxes on an assessment which included certain power 
transmission towers set in concrete bases on land 
belonging to it, and certain spoil banks, an injunction 
was granted to restrain the county collector from 
collecting personal property taxes levied against 
these same towers and spoil banks. The Court held 
that the towers and spoil banks were part of the real 
estate and that any assessment of the real estate 
necessarily included an assessment of these items; 
thus it would constitute double taxation if the same 
property were again assessed as personal property. 
That is, the same property would be twice 
lor the same year. 

Two other cases involved a conflict of authority 
between the State Board of Equalization (now the 
State Tax Commission) and the local assessor. 
Tn one case,®? part of a strip of land was used for 
railroad purposes and the taxes levied against this 
portion on the basis of an assessment by the State 
Board of Equalization were fully paid. Later, an 
assessment of the entire strip, including the portion 
used for railroad purposes, was made by the local 
assessor. The railroad company contended that 
there was double taxation of this part of the land 
and an injunction was granted against collection 
of the full amount of the taxes levied on this assess- 


assessed 


% Sanitary District v. Young (1918), 285 Ill. 423, 120 N. E. 826. 
2 Chicago and Alton Railroad v. People (1881), 99 TIl. 464. 
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ment. This decision pointed out that the assessor 
had no right to assess the entire strip, but must first 
separate the railroad property from the rest of the 
land; otherwise that part of the property would be 
“twice assessed.” 

The other case involved railroad property also, 
and had a rather intricate set of facts. In that case, 
the local assessor assessed a strip of land 450 feet 
wide as lots, giving the entire strip a total valuation 
of $85,485. Two hundred feet of this 450 foot strip 
of land was used for railroad purposes and the taxes 
already had been paid on this portion on the basis 
of an assessment by the State Board of Equalization 
(now the State Tax Commission). The county as 
sessor apparently knew of this fact, but did not cor- 
rect the mistake as he doubted his power to change 
the valuation fixed by the local assessor. In trans 
ferring this valuation to another set of books, how 
ever, he changed the description of the land by 
eliminating the 200 feet used for and taxed as rail- 
road property but retained the full valuation as 
originally fixed on the entire strip. The railroad com- 
pany’s objection to the assessment was sustained as 
to four-ninths of the valuation and overruled as to 
the other five-ninths. An appeal was taken by the 
county but the Supreme Court sustained the judg- 
ment of the County Court. It was held that had the 
objector paid the tax based on the full valuation, it 
would have been entitled to a refund under Section 
268 because it had paid one full tax on a portion of 
the same property which was being assessed again 
for the second time for the same year.** Since it 
would be useless to require the doing of an act which 
would have to be undone immediately, the payment 
of the excessive taxes is not required of the taxpayer 
as a condition precedent to the right to seek protec- 
tion from a double assessment. 


Refunds Not Mandatory 


\lso, it has been held that the refund provisions of 
Section 268 are not mandatory, but that the officials 
having jurisdiction of such actions may exercise 
their sound discretion in granting or refusing to 
grant refunds.** Thus, in a case where the County 
Board refused to grant a refund because it was 
doubtful of the merits of a particular claim it was 
held that the County Board could refuse to grant 
refunds if it was not “satisfied of the facts.” It was 
pointed out that the language of the statute clearly 
conferred discretionary powers upon the County 
Board since it states that the County Board “being 
first satisfied of the facts” shall grant such refunds. 


Nontaxable Land 


The case of Champaign County v. Reed * is inter 
esting not only because it announced the rule that 
the granting of refunds is discretionary, but because 
it is the only reported case dealing with the refund 
ing of taxes levied on an assessment made before the 
land became taxable. The evidence showed that the 
land in question originally had been part of the Th 
nois Central Land Grant and that all of the original 
Illinois Central lands were exempt from taxation as 


*8 People v. Ohio and Mississippi Railroad Co. (1880), 96 Ill. 411. 
4% Champaign County v. Recd (1881), 100 Til. 304. 
3 Thid, 
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long as they were owned by the Illinois Central. 
Also, it was proved that the land had been sold by 
the Illinois Central Railroad on a contract of sale 
for a total price of $25,000 and that a down payment 
of $3,000 had been made and that the last payment 
had become due in 1861, which was six years prior 
to the time (1867) when taxes were levied against 
this property for the first time. This property later 
was sold for these delinquent taxes. The evidence 
also showed that a town had been established on this 
site. The County Board refused to grant a refund 
to the buyer who had purchased the land at the 1867 
tax sale. The refusal was based on their opinion 
that the tax buyer’s contention that this property 
had been assessed before it became taxable was not 
supported by satisfactory evidence. On appeal, this 
ruling was affirmed. The Court held that since there 
was no direct evidence from the Illinois Central Rail- 
road that the contract of sale between itself and the 
original purchaser had not been fulfilled, there was 
not sufficient evidence to raise a reasonable doubt as 
to the taxability of this land and the County Board 
was justified in considering it taxable. However, on 
a rehearing of this case, it was shown that the con- 
tract for sale of this land had been in default before 
the ‘taxes were levied but that the Illinois Central 
had not cancelled and forfeited the contract for the 
sale of this land until 1877. It was then held that 
the plaintiff was entitled to a refund since the land 
in question was not taxable in 1867 or in subsequent 
years. The cancellation of the contract in 1877 was 
held to take effect as of the time when the last pay- 
ment was made on it. 


Enjoining Double Assessment 


In Barber v. County of Jackson,** the assessment 
books charged the plaintiff with three tracts of land, 
one 47-acre tract, one 20-acre tract, and one 2-acre 
tract. There were actually only 41 acres in the entire 
parcel of land. ‘The owner paid taxes on the assess- 
ment of the 47-acre and 2-acre tracts, but refused to 
pay the assessment on the 20-acre tract. 


It was held that since there were only 41 acres in 
the entire parcel, it was fully assessed by the 47-acre 
assessment. There would necessarily be double tax- 
ation of the same property for the same year if the 
other two assessments were to be enforced. The 
only way in which the other two assessments could 
be carried out would be to again assess part of the 
41 acres and the court refused to allow this to be 
done. Also it was held in this case that the taxpayer 
may secure an injunction against the collection of a 
tax which is based on a second or double assessment 
of the same property for the same year. Although 
the provisions of Section 268 relate only to the re- 
funding of “twice assessed” taxes, nevertheless the 
courts regard that statute as sufficient authority for 
the issuing of an injunction to prevent double taxa- 
tion. It would be useless as well as foolish to require 
the payment of taxes in full before granting relief 
against a double assessment and the law will not 
require the doing of such useless acts. 





3640 Tll. App. 42. 
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Status of Pending Refund Cases 


HAT effect will the Cooper Kanaley decision 

have on the thirty-six tax refund cases already 
filed in the County Court of Cook County under Sec- 
tion 268? 

Application of the rule in the Cooper Kanaley case 
to these refund cases reveals that refunds should be 
granted only in six cases. In five of these six cases, 
taxes were paid twice for the same year because two 
different actual and complete assessments were made 
by the same assessor against the same property. 
Also, several of these same five cases involved two 
separate payments of taxes on the same property 
for the same year by different claimants. The sixth 
case alleges two assessments of the same property 
for the same year by different assessors. All of these 
situations are grounds for refunds under Section 268 
according to the Cooper Kanaley case. 


The Six Valid Claims 


Thus, the taxpayers would be entitled to refunds 
in the following cases: 


The taxpayer died before any personal prop- 
erty tax had been levied for the year, 1931, but 
a schedule which had been sent in his name to his 
former residence was filled out and filed by his for- 
mer secretary. Subsequently, the widow paid the 
tax levied on the basis of this schedule without 
knowledge of the fact that the same personal prop- 
erty had been assessed also against a certain bank 
as co-executor of her husband’s estate. Thereafter, 
the bank successfully contested the assessed valua- 
tion of the personal property of the estate and then 
paid taxes on the reduced valuation in ignorance of 
the previous tax payment by the widow. A peti- 
tion for refund was filed by the co-executor and 
alleges that taxes were paid twice on the same prop- 
erty for the same year by different claimants. This 
is a clear instance of “twice assessed” property.*” 

The second case is one where an assessment of 
personal property was entered once against one person 
as executor and later entered in a different place in 
the tax warrant books against another person as 
executrix and taxes were paid by both parties.** 

In two cases out of the six, taxpayers are entitled to 
refunds because it was shown that the assessment 
against the petitioner was based upon a computation 
of land area which included the area of a railroad 
right of way owned by a different party. This right 
of way was also assessed against the true owner and 
taxes were paid by both parties in these two differ- 
ent assessments. These are situations in which taxes 
were paid twice for the same year on the same prop- 
erty by different claimants.*® 

In another instance, it was found that both the 
mortgagor and mortgagee paid the full amount of 
taxes, interest and penalties to the County Clerk to 
redeem the same property from the same tax sale. 
The mortgagor reimbursed the other party for such 
payment as soon as she learned of it and then filed 


37 Cont. Ill. Bank v. Gill, #86134 (Law). Refund granted Dec. 20, 1935. 
% Jennings v. Gill #86593 (Law); Refund granted Nov. 6, 1935. 

389 Anglo American Provision Co. v. Gill, #87381; North American 
Provision Co. v. Gill #87382. (Law). 
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a claim for refund under Section 268. ‘This, too, is 
an instance of two payments by different claimants 
of the same taxes for the same year.* 

In the sixth case, the capital stock of a manufactur- 
ing and sales corporation was taxed twice, once on 
the basis of an assessment by the State Tax Commis 
sion and once on an assessment by the county as 
sessor as part of the personal property of the 
corporation, Under the circumstances, a refund was 
properly granted.*! 


Other Claims Not Allowable 


\lthough some of the other thirty cases allege 
grossly excessive valuations ranging from two to a 
hundred times the correct amount, nevertheless the 
rule established by the Cooper Kanale y case conclu 
sively prohibits refunds in any of them. For in- 
stance, refunds cannot be allowed even though the 
premises were assessed at double their actual v alue,*” 
due to mistaken computations of their area,** or be- 
cause the petitioner’s property was assessed Pon im- 
provements that were not actually located thereon.’ 
In the case of .Imerican Can Co. v. Gill,* the acci- 
dental shifting of decimal points caused the valuation 
of certain tanks on the root of petitioners’ building 
to be increased one hundred times. The figure 
$2,201 was erroneously recorded on the assessment 
records as $220,100 and the figure $620 appeared as 
$62,000. Even though this is an outstanding exam- 
ple of a purely clerical error, no refund can be granted 
under the present law. 

Another claim was based on a mistake in classily 
ing the improvemenis and the use of the wrong unit 
price per cubic foot.*® The petition alleges that a 
field investigation and recheck of this assessment 
was made by the Assessor upon a complaint against 
the 1930 taxes. This investigation disclosed the erro- 
neous classification and the 1930 and 1929 taxes were 
reduced accordingly. This case is especially inter 
esting because the assessor’s report stated that the 
building on the petitioner’s property was the identi- 
cal one shown in the assessor’s manual as typical of 
all buildings in class 42-1 which had a lower price 
per cubic foot than the class in which the petitioner’s 
building had been placed. Here the assessor admit- 
ted the mistake and recommended tax reductions for 
the years in which there was still a balance due, but 
it is obvious that no refund can be granted of the 
overpaid portion of the 1928 taxes since they were 
paid in full before this error was corrected. The 
fact that the 1928 taxes were paid under protest 
probably will be of no benefit to this taxpayer since 
such payments were made before the Illinois law 
permitted refunds of taxes paid under protest. 

In Misch v. Gill,” errors were alleged in classifica 
tion, measurements and unit prices of the improve 
ments on two separate parcels owned by the same 
party. The building on one parcel was assessed as 
though it covered the entire lot when in reality it 

© Flook v. Gill, #87681 (Law). 

'! Conveyor Systems, Ine. v. Gill, #86430. (Law). 

* Cooper Kanaley v. Gill, supra. 

“ Hemingway v. Gill, #86429, (Law); Prudential Ins. Co. v. Gill, 
#86279, in County Court of Cook County bs aw): 

“Cooper Kanaley & Co. v. Gill, supra; Nerad wv. Gill, #86445; 

wdy v. Gill, #86707. CLaw). 

#87388 (Law). 


“In re Petition of Chicago Cold Storaue Co., 


: z 86144 (Law). 
“ #86151 (Law). 
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covered only about three-fourths of it. Whether this 
error be regarded as a mistake in measurement or 
as an assessment of more property than is actually 
owned by the taxpayer, the Cooper Kanaley rule ap- 
plies and no refund can now be obtained under Sec- 
tion 268. The other building was assessed as having 
a store on the ground floor and apartments on each 
of the two upper floors when in reality these upper 
Hoors had been used as lofts for about twenty years 
before this assessment was made. This mistake 
made a difference of nearly thirty cents per square 
foot in computing the unit price of this building. 


The petitioner also alleges errors in the computation 


of land values. This is the only case now on file 
which deals with the erroneous addition to land val- 
ues of enhancing factors, such as corner influence. 
It seems that a large amount of additional value for 
corner influence was added because this property 
was located on a business street and was within 100 
feet from a corner. This corner influence factor was 
later eliminated by the assessor and all of the prop 
erties affected thereby, except that of the petitioner, 
received the benefit of this correction. No similar 
reduction was given to the petitioner because the 
taxes for the years in question already had been paid. 

Although this is an excellent example of an un 
fairly excessive assessment due to clerical errors, the 
petitioner clearly is not entitled to relief under Sec 
tion 268. 

Since the remaining cases involve the same basic 
points, there is no need for further discussion of the 
other pending refund cases, except to note again that 
the Cooper-Kanaley case bars refunds in all but six of 
them. 


Limited Jurisdiction of County Court 


I1E ruling in the Cooper Kanaley case works a 

hardship on all taxpayers of Cook County who 
have paid taxes in full without complaint or objec 
tion, but it is undoubtedly correct. It is fully justi 
fied not only by the cases previously discussed which 
involve the interpretation of Section 268, but also 
by numerous decisions which hold that the County 
Court has no jurisdiction in tax matters independent 
of that conferred by the state constitution or by 
statute and that the jurisdiction of the County Court 
is limited strictly to specified cases regardless of the 
source from which such jurisdiction is derived.* 
Adoption of a liberal construction of Section 268 
would be a violation of the rule that the County 
Court has no power to waive or modify any statutory 
requirements in tax matters.*® Any attempt to waive 
the requirements of Section 268 that property be 
“twice assessed” certainly would be analogous to 
an attempted waiver of the statutory penalty of one 
per cent per month on delinquent taxes. It has been 
held that such an attempted waiver of a = 
aaa by the County Court was not valid « 
hinding on the county and that the full penalty es 
he collected. 

(Continued on page 505) 


4 People v. McWeeney (1913), 259 Til. 161, 102 N. E. 233; McDonon 

. Gage (1934), 357 Ill. 466, 192 N. E. 417. 

4” People v. Miller (1930), 339 Ill. 573, 171 N. E. 672; Bowers v. Glos 
(1931), 346 Ill. 623, 179 N. E. 80; People v. Sandberg Co. (1918), 282 
Ill. 245, 118 N. E. 469. 


© People v. Sandberg Co. (1918), 282 Ill. 245, 118 N. E. 469. 
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LYLE OWEN 


of Carnegie Institute of 
Technology explores the 
source of government rev- 
enue and effects of taxes 


The Source of 


Taxes 


HEN we start-out to find the source of tax 
W revenue, the first thing to be noticed is the 
inevitable entrance of the questions of the 
shifting and incidence of taxation. When we ask 
where government revenue comes from, we are 
asking the incidence of the burden of government, 
i. e., “Who really pays the taxes?” From the stand- 
points both of economic analysis and of good tax 
policy, our problem remains still unsolved when we 
have answered the questions, “On whom or on what 
are taxes levied?” We must discover on whom or on 
what the taxes ultimately rest, and thus the ultimate 
source of government income. 


Revenue Sources 


T HAS been customary to think of the sources 

from which the public revenue might be drawn as 
many. For instance, to take just the case of automo- 
hiles alone, we think of revenue from gasoline taxes, 
automobile licenses, the personal property tax on 
automobiles, drivers’ licenses, excise taxes on the sale 
of automobiles, and taxes on the manufacturers of 
automobiles. In addition we think of a myriad other 
sources from which the revenue of the state may be 
derived, such as poll taxes, taxes on public service 
companies, business taxes of many sorts, personal 
income taxes, property taxes, etc. In these days of 
great pressure for more money to support the grow- 
ing activities of government, we very frequently read 
or hear of “searching for new sources of revenue.” 
Or we put research assistance to work in our uni- 
versities and revenue offices with instructions to “dis- 
cover new sources of taxation.” By this is customarily 
meant either a new tax, or occasionally, increased 
revenue from an existing tax. 








Strictly speaking, however, can it be said that there 
are new sources of taxation? Are not the things 
spoken of above really merely new methods of taxing, 
rather than new sources of tax revenue? We may 
grant the convenience of the common use of the 
words “source of taxation,” and still question the 
accuracy of this use from the scientific standpoint. 

Our problem is this: From the standpoint of eco- 
nomic analysis, what are the possible sources of 
revenue for the government? Where must the state 
get its sustenance? And since the chief form of 
this sustenance will be taxation, our question be- 
comes: What are the possible sources of taxes?! 


Nature of Wealth, Capital, and Income 

OW what are the sources of tax money? The 

answer is that what the government uses, just 
as what individuals use, comes from the wealth and 
income of the nation as a whole. All production is 
the result of the efforts of man, working with natural 
resources and with the capital he has created from 
nature in the past. Taxes, then, must be paid out of 
the results of past production, that is, out of wealth 
or out of recently accrued income, which is also 
wealth as soon as it is created. 

It is not necessary to undertake in this place an 
extended analysis of the nature of income, capital, 
and wealth. The term “income” is susceptible of 
almost unlimited refinements in definition, and the 
concept must be pursued out of economics into at 
least the field of psychology, if any thorough under- 
standing of it is to be had. But while this is true 
from the standpoint of theoretical analysis, it may 
not be necessary or even possible to make such re- 
finements of the income concept for practical tax pur- 
poses. In other words, when a tax policy is being 
planned, and it is found necessary to have a definition 
of income therefor, it may be that the definition 
which will be best for this practical purpose will fall 
far short of the ultimate theoretically perfect defini- 
tion of income. 

Throughout this paper, unless the contrary is spe 
cifically stated, the word “income” is used in the 
customary way, to refer to income to the individual. 
The term can be used in another sense, that of social 
income. In the individual meaning, the mere trans- 
ferring of title to existing wealth may constitute in- 
come, even if no new wealth is created thereby, or 
even if no net increase in utility (meaning the total 
utilities of all parties to the transaction added to- 
gether) is effected by the transfer. The receipt by 
an individual of anything or any sum of money 
which does not represent payment for productive 
effort is a case in point. The receipt of a gift is a 
good example of what may be called income from 
the individual’s point of view, but is not social in- 
come; for the transferring of title to a gift does not 
represent from the standpoint of society as a whole 
a net addition to the existing stock of goods and serv- 
ices, and is therefore not social income. Or again, 

1 In a state unlike the United States, the chief form of government 
income might not be taxation. For instance, a socialistic state would 
depend much more on income from public industries than we do. 
feudal country in medieval times depended more on the income from 
the king’s domain and the services of vassals, than upon taxation. But 
the present paper is concerned for the most part with a country like 
the United States of today, not because of an unwillingness to consider 
changes in our form of government or economic system, but because of 


an unwillingness to encumber this paper with matters that are extrane- 
ous to its central question. 
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in the stock market, the gains of one speculator may 
be made at the expense of another speculator, who 
loses an equivalent amount. From the customary 
and individual point of view, the first speculator cer- 
tainly has enjoyed an income, but from the point of 
view of society as a whole there has in this case been 
no income, since the gains of the first man were bal 
anced by the losses of the second one. Indeed, if we 
care to go beyond dollars to utility, there may have 
been a net loss by the stock market operation. It 
should not be forgotten, then, that “income” means 
income to a person or a business enterprise, unless 
it is specifically stated that the word is to be under 
stood as meaning social income. 


It is customary to think of capital as a fund and 
income as a flow. Capital, in one usage of the word, 
is the accumulation of saved past income. For our 
purpose it is better to substitute for “capital” the 
broader term “wealth,” which we shall do. Wealth 
is a more inclusive term than capital because capital 
is only one of the two component parts of wealth. 
Wealth may be subdivided into consumers’ goods 
(by some writers called “consumption goods”) and 
producers’ goods (sometimes called “production 
goods” or “capital goods”). Producers’ goods, or 
the funds used to buy or control such producers’ 
goods, are capital. For instance, an automobile used 
in business, i. e., to obtain further income, is capital, 
but the same automobile used as a family pleasure 
car instead of for deliveries, etc., is not capital, but 
a consumers’ good. None the less, the pleasure car 
is wealth, which is thus shown to be a more inclusive 
term than capital. Likewise, a dwelling house is 
wealth, but whether or not it is capital is dependent 
upon whether the building is used for one’s own 
residence or is rented out for the purpose of pro 
curing income. Only in the second case is it proper 
to call the wealth also capital. 

Terms are often used by laymen or legislators in 
ways which to the ec onomist are disconcerting. For 
instance, the “capital levy” is not properly a ‘capital 
levy at all, but a wealth levy. That is, the base of 
this levy is broader than mere capital, as defined in 
the paragraph above. 

For most purposes, one would contrast capital 
with income, capital being the fund and income the 
flow of new wealth derived from that fund. But for 
our purpose of investigating the source from which 
taxes may be derived, it is desirable to use a broader 
term than capital to contrast with the term income, 
and hence “wealth” is the word chosen, for the tax 
base is often wealth rather than only that part of 
wealth called capital. It would not do to consider 
income and capital as the only two possible sources 
of taxes, for then we should be forgetting those 
forms of wealth which are not capital, namely, con- 
sumers’ goods. 

Customarily we think of wealth as having been 
put in a more or less durable form. Income, on the 
other hand, is a flow, and ordinarily thought of as a 
flow over a certain period of time, say a year. Yet 
in the truest sense, in spite of the apparent paradox, 
income is merely an aspect of wealth. It is nascent 
wealth—wealth in the process of being “born.” 
Income, as soon as it is accrued, becomes wealth— 
wealth ina rather liquid, impermanent form, perhaps, 
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but none the less wealth. Thus we can really say 
that there is no such thing as income, strictly speak- 
ing, except as conceived in an infinitesimal instant 
of time. When that infinitesimal instant is past, that 
is, when the income is not just coming into existence 
but is already actually in existence, the income has 
really become wealth. 


Income the Usual Source 


TRICTLY speaking, then, the source of all pay- 

ments to men and governments is wealth. Only 
things of value which are already in existence can 
be used to pay the government or to pay others, 
all these things are wealth.2 Thus, all taxes come 
ultimately out of wealth. 

While, in a strict sense, if income is conceived of 
as a flow, it can be considered income only for an 
instant-—the instant of its creation or fluidity—and 
is wealth immediately thereafter, nevertheless we 
have come to think of the accretion of the results 
of production during a period of time, usually a year, 
as income. Because it is in this way that income is 
ordinarily spoken of, not alone by the masses but 
also by economists, this is the meaning which will 
be followed here. Income will be distinguished from 
wealth in that it is the addition to wealth during a 
period of time.*? The words “accretion” and “addi- 
tion” are not here used in the sense of permanent 
(more or less) accumulation, for the income may be 
consumed shortly after its creation and still properly 
have been called income. 


Using this concept of income, we shall have to 
modify our statement that all taxes come out of 
wealth, and say now that all taxes come out of in- 
come or wealth. There is good reason to believe that 
taxes almost invariably come out of income, as we 
are now using that term.‘ 

In one sense any tax may fall upon wealth or 
capital, not capital accumulated in the past, indeed, 
but future capital, or capital in the process of being 
saved. A quotation from John Stuart Mill in line 
with this statement is as follows 


To provide that taxation shall fall entirely on income, 
and not at all on capital, is beyond the power of any sys- 
tem of fiscal arrangements. There is no tax which is not 
partly paid from what would otherwise have been saved; 
no tax, the amount of which, if remitted, would be wholly 
employed in increased expenditure, and no part whatever 
laid by as an additional capital. All taxes, therefore, are 
in some sense partly paid out of capital; .. ° 


Mill’s statement is quite correct, but he was not 
talking about capital already in existence, as we are, 
but about the effect of taxation on the growth of new 
capital, which is a different thing. Mill himself 


? There is a sense in which payments are made by promises to pay (o1 
claims against wealth or income not yet acquired), ‘but these promises to 
pay are not real payments, though sometimes they may have economic 
effects similar to genuine payments. The real payment takes place when 
the promise to pay is redeemed, and then what we said above would still 
be true, that payments can be made only with existing wealth. 

Also payments are sometimes made by services rather than wealth, as 
when the poll tax is “worked out” on the roads. In this case the end 
product is a better road, or wealth, and it may be said that the payment 
to the government has in the end been in wealth. 

8 This is of course not to be taken as a complete definition of income. 
For example, it avoids certain questions, such as whether income must 
be separated and realized. 

For a discussion of the source of taxation which takes a somewhat 
= position, see C. F. Bastable, Public Finance, 3rd ed. (1903) pp. 
288-290. 

5J. S. Mill, Principles of Political Economy, Ashley ed., bk. v, ch. ii, 
art. 7. 
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seemed to recognize this fact, and to admit by im- 
plication that taxes at least ought to come out of 
income, when he said: ® 


That taxation should not encroach upon the amount of the 
national capital, is indeed of the greatest importance; but 
this encroachment, when it occurs, is not so much a con- 
sequence of any particular mode of taxation, as of its ex- 
cessive amount.’ 


Exceptions 


EOPLE are wont to think that many taxes, partic- 

ularly those on property, come out of wealth rather 
than income. Normally this is not true even of the 
property tax. The genuine exceptions to the rule 
that taxes are paid from income are true capital 
levies, confiscatory taxes, and in a possible restricted 
sense, taxes on inheritances and gifts. Ina different 
way, inflation may be a source of taxation, and that 
possibility will subsequently be discussed. Briefly 
it can be said that any tax which forces the payer 
to sell or give up property to meet the tax is one 
which falls on wealth rather than income. This is 
true unless the selling consists in the sale of securi- 
ties or other property in which form the income has 
been received or put temporarily. The distinction 
here as to whether the taxpayer is changing to money 
form his wealth or his income depends upon the 
period of time we use in defining income. Ordinarily 
this is a year. 


The Capital Levy 


N THE case of the capital levy it would seem that 
surely this tax (if one calls a capital levy a tax) 
comes out of wealth rather than income. But there 
is nothing to keep one from paying the capital levy 
out of income, if one’s income is sufficient. In fact, 
in some cases capital levies are so imposed as not to 
be confiscatory, and are to be paid in installments 
over a period of years, purposely so that they may be 
paid for the most part out of income, rather than 
wealth. B.S. Chlepner says that in Germany and in 
Italy where so-called capital levies were tried after 
the World War, the taxes lost all the characteristics 
of a true capital levy because of the depreciation 
of the currency and provisions for postponed pay- 
ments.* In these cases in reality they became sup- 
plementary income taxes. Chlepner goes on to say 
that the only country in which the capital levy 
vielded substantial results was Czechoslovakia, and 
that even there, “payment was to be made in ten or 
twenty-year periods and time extensions could be 
granted in certain instances.” ® 
But if a capital levy forces selling to meet the tax, 
because the taxpayer ‘does not have sufficient current 
income to pay the levy, or if it takes money on hand 
4 Ibid. 
™Some classical views as to the ultimate source of taxes are sum- 
marized in Palgrave’s Dictionary of Political Economy. Adam Smith 
held that all taxes must finally be paid from one or the other of the 
sources of revenue mentioned by him—rent, profits, or wages. (Palgrave, 
Vol. III, p. 520.) Ricardo said that taxes may be paid out of three 
funds, “from rent, from the pockets of consumers above the standard of 
comfort, and from profits, or, if we take his wages theory in its most 
rigid form, from rent or profits.” (Ibid, Pp. 308.) And a more recent 


writer, Sir Frederick Atterbury, formerly of the British Inland Revenue, 
says that “ the ultimate source of taxation is not now deemed 


to be revenue only, but the collective wealth of the country, including, 
at any given time, both capital and revenue’. (Ibid., Pp. 520.) 

8B. S. Chlepner, ‘Capital Levy’, 
Vol. III, pp. 191-192. 

® Tbid., p. 192. 


Encyclopaedia of. the Soctal Sciences, 
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or in the bank which is not recent income, then the 
burden may be said to fall on wealth. In this case 
and in this respect the capital levy is no different 
from a property tax which has become so heavy that 
it is confiscatory. 


Confiscatory Taxes 


ONFISCATORY taxes comprise the second 
class of taxes which are generally paid from 
wealth rather than from income. Most taxes, even 
those on property, are paid from current income, that 
is, what the taxpayer has received in the last year 
or so. He may receive the income which he uses 
to pay his property tax from the property on which 
the tax is levied, or from some other source; for our 
present purpose that makes no difference. If taxes 
become so burdensome that he cannot pay his tax 
out of current income, but is forced to sell part or 
all of his property to meet the bill, or is forced to 
let the property go to the gov ernment in payment 
of the tax, then the tax may be said to be confisca- 
tory, and confiscatory taxes are paid out of wealth, 
not income. Such heavy taxes draw upon what men 
have stored up in the past, and not merely upon cur- 
rent earnings. There have been many cases of this 
sort, particularly since the depression began in 1929. 
To be accurate, however, we should mention the 
fact that some taxes are confiscatory of wealth even 
though they are on income. This is the case with 
the Single Tax, which by taking for the government 
in the form of a tax all the net income of land, or 
economic rent, would confiscate the value of the land, 
even though legal title might still be allowed to 
remain in the names of individuals. The same thing 
is true of any tax which takes away the whole in- 
come of any capital. In such a case it may well be 
said that the tax is a burden upon capital, and that 
in one sense it comes out of capital, since it takes 
away the capital value. But these facts do not alter 
the rule that normally taxes come out of income. 
Even in the case of a 100 per cent tax on the income 
from land, bonds, etc., the tax actually comes from 
the income, though in effect it takes the capital 
value also. 

Both the exceptions to the general rule which we 
have considered, capital levies and confiscatory 
taxes, are all but universally admitted to be ex- 
traordinary cases and generally undesirable, except 
by that minority which wishes to see the socializa- 
tion of land or of wealth in general brought about 
by taxation. The very fact that capital levies and 
confiscatory taxes are so generally considered abnor- 
mal merely shows that the rule lies elsewhere than 
with them. That rule is that normally taxes are paid 
out of income, no matter whether they are in form 
income taxes or some other kind. 


Inheritance and Gift Taxes 


T WAS previously stated that in a certain re- 
stricted sense inheritance and gift taxes might 
be said to come from wealth, rather than from in- 
come. It is only when the word “income” is under- 
stood in the social sense that it can be said that such 
taxes are paid from wealth. We, however, are using 
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the word in the sense of income to the individual, 
which may or may not be income in the social sense. 
Inheritances and gifts are not social income, but the 
question raised here is whether they are income to 
the individuals who receive them. 


Taxes on inheritances or gifts are generally paid 
out of the sum received as inheritance or gift, though 
there is no reason why one cannot pay these taxes 
out of some other form of income, if this other in- 
come is large enough. There is also the possibility 
that the tax on a gift may be paid by the donor, and 
that the tax on an inheritance may be paid from 
the estate rather than by the heir; in either case 
if the tax does not diminish the amount received by 
the beneficiary, it falls upon wealth. We shall come 
back to this point again, after discussing the more 
general rule. 


I.et us assume that a tax on a legacy or gift is 
a deduction from what the beneficiary would get if 
there were no tax; i. e., that the tax falls upon the 
beneficiary. The question then becomes, is a legacy 
or gift when received by an individual income to 
him? If it is income, then the tax on it can truly 
be said to be paid from income, even if he has to 
sell part of the gift or bequest to meet the tax. 


There is good reason to call inheritances, bequests, 
and gifts income to the individuals receiving them. 
It is true that they are not taxed as income, but that 
is only custom, and not a matter of logic. The only 
reason for excluding such items from the definition 
of personal income occurs when we accept the old 
idea of income—that it must be regular in flow, or 
recurrent. This fact has been explained by Professor 
Seligman, who states that inheritances and gifts 
may properly be called income to the individual. He 
writes as follows: 7° 


we find in the original” conception of income the 
idea of regularity. Only those incomings or net money 
receipts which were regularly received in the course of 
economic activity were considered income. Thus for a 
long time occasional earnings from gambling were not con- 
sidered income, as was the case also with chance finds or 
gains. If, however, these finds, as e.g., of precious metal, 
were the result of continued and regular effort they were 
held to be taxable income. 

This idea of regularity gradually disappeared as the true 
nature of income came to be recognized. But the survivals 
of the old idea are still occasionally to be found. Inherit- 
ances, for instance, are today scarcely anywhere deemed 
to be taxable income. From the point of view of the indi- 
vidual, however, they constitute income, even though it be 
accidental and not regular income. Again, in many 
income tax laws, gifts are held to be capital or corpus 
and not income, evidently on the theory that they do not 
constitute regularly accruing gains.” 


Once the idea that to be income the flow must be 
regular is abandoned, then it can be seen that inheri- 
tances and gifts are but other forms of income, and 
that taxes on them, paid out of them, are taxes paid 
from income. 

In some cases, however, taxes on gifts and lega- 
cies are not paid out of them, but from the wealth 
of the donor or deceased. The bequest or gift may 
be made as a specific sum, the tax being paid from the 


WE. R. A. Seligman, Studies in Public Finance, (1925) p. 112. 

" By “original” Seligman refers to the time when income taxes were 
first introduced. 

1 However, the short lived United States income tax of 1894 provided, 
to quote Bastable, (Public Finance, 3rd ed., p. 488), that, “property 
acquired by gift or inheritance was to be tre ated as income”’, 
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general estate (as in the case of an estate tax), or 
by the donor of the gift (as is true of the present 
Federal gift tax), and not diminishing the gift or 
legacy in question. In this case the tax is paid from 
wealth, not income. The estate tax is imposed on 
an estate as a whole, rather than on the shares re- 
ceived by the various heirs. Thus if the estate tax is 
used, heirs bequeathed certain goods or specific sums 
of money may not have their ‘shares diminished by 
the tax. The tax comes out of the estate and so can 
be said to fall on wealth, rather than income. 


The situation of the residual claimant to the wealth 
of the deceased will be entirely different. Since he 
gets whatever is left over after the specific shares 
are set aside, he has to bear the tax on the whole 
estate, because his residual share is diminished by 
the amount of the tax. The tax comes out of what 
he receives from the estate, and this is income in 
the individual sense. The conclusion is that even 
if an estate tax is used, the tax falls on income if 
there is a residual heir, or if any of the shares re- 
ceived by beneficiaries can be shown to have been 
diminished by the tax. 


In the case of gifts there is not often any question 
of a residual beneficiary. If there should be, the bur- 
den of the gift tax, even though imposed on the donor, 
would fall on the residual beneficiary, and could be 
said to come from income. It should also be noted 
that even when the donor has to bear the tax, he may 
pay it from his current income, rather than his wealth. 


The general rule still seems to be that taxes on 
gifts and inheritances come out of income. A fur- 
ther possible exception remains, however. As has 
previously been shown, there may be confiscation 
of capital or land through taxing the yield 100 per 
cent—confiscation of capital or wealth, even though 
the tax is on income. The question arises whether 
the same thing is true of a 100 per cent tax on inheri- 
tances or gifts, which we have called individual 
income. Is individual capital confiscated in this 
case, too, so that the tax may be said to fall on 
wealth rather than income? 

The answer is no. This case is different from the 
one referred to above, a tax on the income of land, 
bonds, etc. If an individual is taxed 100 per cent 
on a gift or bequest received by him, this neverthe 
less is a tax on income. Since the bequest or gift 
is to him income, and not his own wealth (at least not 
his own wealth at the time of its being transferred 
to him, and it is on this transference that the tax is 
levied), it follows that even if the tax is so high as to 
take the whole of the gift or inheritance, still this 
confiscatory tax, from the taxpayer’s point of view, 
is paid out of income and not wealth. 


The difference between the case of income from 
land, bonds, etc., and the case of inheritances or gifts 
is this: In the former case we refer to things having 
both a capital fund and a flow of income from the 
fund, e. g., land and bonds. If we take all the income 
we in effect take all the capital value too. But in the 
second case, that of inheritances and gifts, we do not 
have both a capital fund and an income flow from 
that fund, since we are thinking of inheritances and 
gifts at the time of their transference, that is, as 
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income. Consequently, if in this second case the tax 
rate rises to 100 per cent, it merely takes all that 
form of income called inheritance or gift; there is 
no capital value to confiscate through taking all the 
income. The first case is that of a funded income; 
the second, that of an unfunded income. 


Can Taxes Be Paid by Inflation? 


T MAY be said that there is a fourth possible 

exception to the rule that taxes are paid from in- 
come. It may be argued that taxes can be paid by 
inflation, or the expansion of the currency. Whether 
this argument is correct or not, it raises an interest- 
ing question, and we shall consider it briefly. 


The word inflation is perhaps too strong for what 
we have in mind, but it is a convenient term and 
we shall use it. We mean an increase in the circulat- 
ing medium, i. e., money or things which do money’s 
work, like bank credit. The increase may go so far 
as to bring real inflation, with rapidly rising prices, 
or the movement may be milder. We have in mind 
any increase in the circulating medium which serves 
to make money cheaper—easier to acquire. 


There are really two questions here: (1) Can 
taxes be paid by inflation? (2) Even if they can, 
does this constitute an exception to the-rule that 
taxes come from income? We shall take up these 
questions in their order. 

Can taxes be paid by inflation, or by the raising 
of prices and easier money which accompany that 
phenomenon? If the inflation happened before the 
assessment of the tax, that assessment would likely 
take account of the rise in prices and be accordingly 
higher. The question of the possibility of paying 
the tax by inflation would not enter in this case, 
unless inflation continued unexpectedly beyond the 
date when the amount of the tax was fixed. 


But once a tax has been ascertained, even if it is 
imposed on a base (property, income, etc.) which 
rises in number of dollars as the inflation progresses, 
the amount of the tax in dollars remains fixed. As 
these dollars are cheaper, they are also likely to be 
easier for the taxpayer to acquire, providing his 
income is not fixed. The result is that his tax burden 
is lighter than anticipated, even though he pays the 
expected number of dollars. Oftentimes a consid 
erable period elapses between the fixing of the tax, 
and the date when it must be paid, and thus there 
is opportunity in the meantime for inflation to do 
its work. 


The taxpayer parts with the usual number of dol- 
lars, but the tax is lighter than expected because of 
the inflation. It is just as if some one had given 
him part of the money necessary to pay the taxes. 
But can this be called a payment of the tax? When 
we think of the dollars involved, that is what it is—a 

payment of the tax by means of inflation. But when 
W e think of the purchasing power of money, it is not 
a payment but merely a lowering of the tax. What 
the taxpaver gains in easier payment, the govern- 
ment or the ones to whom the government pays 
money lose. There is no net gain by the inflationary 
process, no payment of taxes in a permanent or real 
sense. No magic has been found by which the tax- 
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payer can get out of taxes and the government at 
the same time receive them. 


When taxation is thought of as a process of trans- 
ferring purchasing power from individuals to the 
government, taxes cannot be paid by inflation. On 
the other hand, when taxation is thought of purely 
in terms of dollars paid, then taxes may be paid, 
temporarily at least, by inflation. What happens is 
a lessening of the burden of taxation, and if govern- 
ments choose, they can by fostering inflation, tempo- 
rarily lower the w eight of taxes. But tax time comes 
again, and eventually taxes will have to be enough 
higher in dollars not only to make up for the rise in 
the price level at the time of the new taxation, but 
also to make up for the loss the government may 
have suffered in reduced purchasing power at the 
time of the first taxation, when the taxpayers tempo 
rarily got the benefit. In a limited and imperma 
nent way, then, we may help individuals to pay their 
taxes by giving them additional dollar income 
through a process of inflation or expanding the cir- 

culating medium. 


Now a second point must be noticed, concerning 
the possibility of providing new income by currency 
expansion and thus augmenting the source of taxa- 
tion. Supposé that it is shown that sometimes this 
expansion may increase not only the money income 
of the community, but even the real income. In so 
far as there is now greater real income, there is a 
greater source of taxation, even after this taxation 
is translated into terms of real purchasing power to 
the government. IT subjoin a quotation ™ from Frank 
Hl. Knight, which, while written not on taxation but 
in another connection, will serve to illustrate what 
T have in mind: 


If “other things remained equal” it would be fair to 
argue that the creation of capital by bank loans represented 
a tax on the owners of money through a reduction in the 
purchasing power of each unit. For the writing of slips of 
paper and the making of book entries by bank clerks do not 
directly create any more goods or productive capacity, and 
the new purchasing power placed in the hands of borrowers 
must be subtracted from that of the effective money pre- 
viously in circulation; the dilution of the circulating me- 
dium must manifest itself in a rising price level. It is 
arguable, however, that new purchasing power may serve 
to bring into use existing wealth or productive power pre- 
viously idle and so to increase the total output and circu- 
lation of goods instead of raising prices. Then in effect 
the new real capital created through the loan will represent 
no real cost to society as a whole other than what may 
be involved in putting idle capacity to work, and this may 
even be a gain. 

Apparently both of these effects are represented in some 
degree in what actually happens. An expansion in the vol- 
vme of bank loans is associated with both an increase in 
the total volume of production and a rise in the price level; 
the latter is higher than it would have been in the absence 
of credit creation, even though it may not rise absolutely. 
In the past business expansion financed by created media 
of exchange has turned out to be a process which ulti- 
mately reversed itself, giving rise to cycles. 


Thus an expansion of the circulating medium may 
make a greater source out of which taxation can be 
taken, by creating greater real income for society 
as a whole and particularly for some individuals. 
But the reversal of the process is liable to follow, as 
indicated by Knight in the last sentence of the quo- 





18 From his article on ‘‘Interest”’, Encyclopaedia of the Social Sciences, 
Vol. VITI, p. 142. 


















































478 THE TAX MAGAZINE 


tation given. This means that over a long period of 
years there is liable to be little gain from the expan- 
sion of the circulating medium. While there is 
greater income and thus a greater source for taxation 
at one time, that time will be followed by a period 
of lower than average income and a consequent 
shrinkage of the tax base. 

In beginning the discussion of whether inflation 
might be a source of taxation, we raised two ques- 
tions. (1) Can taxes be paid by inflation? (2) Even 
if they can, does this constitute an exception to the 
rule that taxes come from income? We are now 
ready for the second question. The answer is that 
in so far as an increase in the circulating medium 
does give men the wherewithal for paying taxes, it 
does so either through increasing their incomes, or 
by causing an appreciation in the value of their 
wealth. But this increase in the value of wealth is 
not available for the payment of taxes until it has 
been turned into money. Capital increments, when 
separated and realized, become income." Thus it 
would seem that it is only by increasing the incomes 
of individuals that inflation can serve as a source 
of taxes. The increase in the circulating medium 
may create income, and out of income taxes are 
drawn. Whether one calls inflation or income the 
source of taxation in this case depends upon how 
one wishes to use the word “source.” The immediate 
source of taxation in this case is income; the ulti- 
mate source is inflation. But if we go too far towards 
the ultimate in our search for the source of taxation, 
we shall find that the ultimate source, as far as any- 
one can see, is the universe and man’s power to ex- 
ploit it. To go this far is of little value. It is better 
to use the word “source” in a more immediate sense, 
and if we do that, we can still say that the source 
of taxation normally is income. Inflation is just an- 
other method of creating income. 


Summary of Exceptions 


N CONCLUDING our discussion of the excep- 

tions to the general rule that taxes, no matter what 
they are called or what their form, find their source 
in income, we can say that the exceptions are gen- 
erally apparent rather than real. The real excep- 
tions are (1) the true capital levy, (2) other taxes 
which are so heavy that they confiscate the wealth 
of individuals, and (3) in one restricted sense only, 
taxes on inheritances and gifts. Taxes may also be 
paid by inflation, but only in depreciated dollars. If 
this is to be called a real exception to the general 
rule, it is an exception of a different kind from the 
other three named. When inflation creates greater 
real income, it is best classified not as an exception 
to the general rule, but as just another method of 
creating income, and therefore within the rule that 
the source of taxes is to be found in income. 


Exceptions (1) and (2) can be generalized into 
the statement that taxes are paid out of wealth when 
they are too heavy to be paid out of income. Such 
onerous taxation is not normal, and this fact makes 


4 On the point that capital increments, when separated and realized, 
become income, see E. R. A. Seligman, Studies in Public Finance, 


p. 106 ff. 
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the general rule, that the source of taxes is income, 
stand out all the more vividly. 


As for exception (3), inheritance and gift taxes 
may be said to come from wealth when they fall on 
the estate or the donor, and do not cause any deduc- 
tion from what the beneficiary would receive if there 
were no tax. Inheritances and gifts are individual 
income, and therefore taxes falling upon them can 
properly be said to come from income. 


Can Taxes Create Income? 


HEN WE consider that taxes come from in- 

come, it is only natural to wonder if the oppo- 
site also is true. Does income come from taxes? 
If we answer in the affirmative, we shall be saying 
that taxes create their own source, in a sense. In 
three ways, which will be discussed briefly, it is true 
that taxes may create income. The three ways are 
as follows: 


(1) By productive expenditure of tax money by 
governments. 


(2) By the stimulus given by taxation to inven- 
tion and improvements designed to make 
more money, to working harder, and to sav- 
ing more. 


(3) By inflation or currency expansion. 


By productive expenditure of tax money by gov- 
ernments taxes may help to create income, and thus 
the source of further taxation. Let us suppose that 
the government uses the money raised by taxation 
to build much needed highways. The building of 
these highways proves to be such a good venture that 
it considerably increases the incomes and wealth of 
many citizens. Can it not be said that in such a case 
taxation has created its own source, or at least the 
source of future taxation? Expenditures of govern- 
ments which yield the citizens only psychic income 
are just as productive as those expenditures which 
yield pecuniary income. Since, however, taxes are 
levied on money incomes, and not on psychic in- 
comes, taxes spent in such Ways as not to yield to 
the citizens money gains (or “money’s worth” gains 
of the kinds sometimes taxed along with money 
gains) cannot so easily be said to be the source of 
further taxation. An example of a public expendi- 
ture yielding to the citizens psychic rather than 
money gains is the acquisition and improving of 
public parks and recreation grounds. But even in 
this case there is a possibility that the material in- 
come of the community may be increased. This 
may happen, for instance, through the improvement 
in the quality and quantity of work done by more 
healthy and happy workingmen. 

The wise expenditure of money collected as taxes, 
we may conclude, often helps to create the source 
of further taxation by improving the material well- 
being of the community. 

It is doubtful how important the stimulus given 
by taxation to invention and improvements designed 
to make money, to working harder, and to saving 
more is, or whether it is important at all for those 
people who have income above what is required for 
(Continued on page 507) 
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IN CURRENT LE@AL PERIODICALS 


HUSBAND AND WIFE UNDER THE 
INCOME TAX 


Randolph E. Paul, Member of the New York 
Bar, and Valentine B. Havens, Professor 
of Taxation and Jurisprudence, Brook- 
lyn Law School of St. Lawrence 
University 
5 Brooklyn Law Review, March, 1936, 
p. 241-271 


The advent of women’s rights in the 
laws of the states has almost completely 
divorced a woman’s property and income 
from the legal control and proprietorship 
of her husband, though he may still enjoy 
substantial benefits from such income. It 
is this modern statutory concept of a wife’s 
status in the social community which is 
represented in the income tax law. For 
income tax purposes a husband and wife 
are, generally speaking, separate purposes. 
This is true in community property states, 
and is equally true in non-community prop- 
erty states. 

The income tax statute taxes the “net 
income of every individual.” The phrase 
“net income of every individual” as used 
in the 1926 Act, as well as in the previous 
acts, has been construed by the Supreme 
Court. The word “of? denotes ownership. 
In other words, the ownership of capital, 
which is one of the principal sources of 
income, determines the identity of the tax- 
paver who shall bear the burden of taxa- 
tion with respect to such income. The 
ownership of capital identifies the taxpayer 
for purposes of the tax on the income 
therefrom, and the law cannot make a dif- 
ferent rule for husband and wife from the 
tule which obtains with respect to other 
poesen equally separate in the eyes of the 
aw. 

Ownership is a very broad term and 
needs careful definition. The courts have 
felt obliged, in the interests of revenue, to 
define ownership for these purposes in a 
substantial, as distinguished from a nar- 
row and technical, sense. Dominion and 
control and actual command over property, 
and not mere refinements of title, control. 
There is no harshness in the thought that 
a taxpayer shall be taxed with respect to 
income from capital to which he has no 
technical title, income over which he has 
at the moment no dominion or control, 
where he has derived in futuro all possible 


benefits from the income by dedicating it 
in advance to a purpose, such as insurance 
for his family, in which he is deeply con- 
cerned. But if lines are to be drawn some- 
where short of the obliteration of taxable 
individuality and the taxation of family 
units as affliated groups of persons, serious 
consideration should be given to some defi- 
nition of such limits. 

The assumption that husband and wife 
are separate individuals underlies many de- 
cisions involving deductions. A reasonable 
salary for services actually performed may 
be deducted when paid by a wife to a hus- 
band who acted as general sales manager 
of her business. Interest on an insurance 
policy loan is not deductible where the 
obligation is that of the taxpayer’s wife, 
and the payment is in fact made on her 
behalf. The statutory deduction for losses 
is also founded on the premise that hus- 
band and wife are not a single taxing unit 
but wholly separate taxpayers. A bad debt 
sustained by a husband in a transaction 
with his wife will be allowed even where 
husband and wife file a joint return. Hus- 
band and wife filing a joint return are 
likewise treated as individual taxpayers for 
purposes of the wash sale provision; a de- 
ductible loss may be sustained on a bona 
fide sale of stock to a wife. These deci- 
sions demonstrate that the courts will not 
deny deductions by resorting to any mer- 
ger of the identity of husband and wife, 
where a transaction is real and no fraud 
is involved. The relationship may provoke 
more energetic scrutiny because the inti- 
mate relationship of husband and wife 
sometimes enables the consummation of 
transactions perfect in form but wholly 
lacking in substance. 

In allowing a married person living with 
husband or wife a personal exemption of 
two thousand five hundred dollars as 
against an allowance of only one thousand 
dollars to a single person, the law discrimi- 
nates in favor of the married person. The 
normal tax credits and earned income tax 
credit return to equality of treatment for 
married and unmarried persons. But there 
is nothing in this favored treatment of 
spouses involving disregard of the sep- 
arateness of husband and wife. There is 
merely a recognition of the principle of 
ability to pay. In the allowance of a great- 
er exemption there is a recognition of the 
increased economic burden upon married 
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persons. Though the family may be a unit 
for purposes of the determination and al- 
location of the personal exemption, the 
husband and wife remain separate tax- 
payers. 


Husband and wife are given an option 
to merge to some extent their individual 
tax identities in filing their income tax re- 
turns. Husband and wife living together 
have the option of filing joint or several 
returns. They may, if they desire, pool 
their income and losses in one return, off- 
setting one against the other. 


The procedural aspects of the income 
tax carry the same note of separateness. 
Husband and wife are separate persons for 
purposes of Board appeals. It has been 
held that notice of deficiency sent to the 
husband is not notice to the wife. The 
filing of a joint return has a curious effect 
in connection with the statute of limita- 
tions in fraud cases, in that the provision 
for assessment in such cases is held to be 
an “impersonal provision applying to the 
situation arising from a fraudulent return,” 
and a wife who has signed no waiver of 
the statute of limitations may be held liable 
jointly with a husband who has signed a 
waiver. The effect of this decision is to 
besmirch both parties to the return equally 
and to hold them both liable. 


The tax-imposing language of the in- 
come tax act refers to every individual, 
which must contemplate the imposition of 
two taxes on husband and wife as two in- 
dividuals, not one aggregate tax upon two 
individuals. Whatever the powers of the 
Federal Congress may be, the legislative 
intent seems clear to impose tax upon, and 
create separate liabilities against, the hus- 
band and wife. 


The whole income tax statute thus man- 
ifests a reasonably consistent purpose to 
treat husband and wife as two persons, 
not one. The alimony trust cases do not 
modify this concept. It has long been 
settled that a wife is not taxable with re- 
spect to alimony payments. In the usual 
case the former husband pays the tax on 
income passed to a divorced wife as ali- 
mony. However, arrangements in con- 
templation of divorce may employ various 
forms, a common one being the use of 
trusts. The husband places securities or 
other property in trust to secure his ob- 
ligation to pay his former wife, with vary- 
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ing provisions as to the income and corpus 
in the event of the former wife’s remar- 
riage or death, 
husband may in the future again receive 
the income and corpus; usually however, 
the trust is, at least in the absence of cir- 
beyond the control of 
yrantor, irrevocable. Who is to be taxed 


cumstances 


on the income from these alimony trusts? 


The early authorities are at variance. There | 


was on the part of the government a natu- 
ral desire to find a taxpayer for income. 
The obvious target was the divorced hus- 
band. 


of his It 


way runs counter to the concept of sep- 


port wife and children. in 
arateness. 

There is no doubt that this adherence in 
the statute and the decisions to the notion 
that husband and wife are separate persons 
has. from the revenue standpoint, a severe 
penalty. It costs heavily to permit sep- 
arate returns, to permit wives to compute 
their tax separately on the income from 
One of the ob- 
jects of the gift tax was to decrease this 


loss of income tax. 


property given to them. 


The cases have prob- 
ably gone as far as they may under the 
statutes as they now stand. To what ex- 
tent may the statutes be changed to permit 
treatment of husband and wife as one per- 
son? 

One leading case points to the answer to 
this question. In Hoeper v. Tax Commis- 
ston, 284 U. S. 206, the state of Wisconsin 
enacted a statute which attempted to tax a 
husband on the combined total of his and 
his wife’s net income as shown by sep- 
returns. The husband in this case 
admittedly received taxable income. 


arate 
The 
wife, for the same year, received a salary, 
interest and dividends, and a share of profits 
of a partnership with which her husband 
had connection. The amount of the 
tax on the combined incomes assessed to 
the husband exceeded the sum of the taxes 
which would have been due if their taxable 
incomes had been separately assessed. Ob- 


no 


jection was made to this assessment on the | 


ground that it was a violation of the due 
process and equal protection clauses of the 
Fourteenth Amendment. The Supreme 
Court upheld this contention of the hus- 
band. The //oeper case involved a state 
income tax. If a state cannot tax one 


spouse with respect to the combined in- | 
come of husband and wife, it follows that | 
so. | 


the Federal government cannot do 
Plainly the relationship is a matter of state 
jurisdiction. 
clearly designating its purpose to take away 
some of the legal individuality given to its 
women citizens by previous legislation, 
place itself in a position to tax one spouse 
upon the combined 
lating the Fourteenth Amendment, it 
not easy to see how the Federal Congress 
might do so. It must accept the 
of married persons fixed by the states. 


In some contingencies the | 


the | 


This is merely recognition of the | 


rule that a husband is liable for the sup- | 
| 
no 


While Wisconsin might, by | 


income without vio- | 


is 


Statts 
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/THE PENNSYLVANIA CORPORATE 


NET INCOME TAX ACT AS AP- 
PLIED TO TAX-EXEMPT 
INCOME 


Laurence F. Casey, Special Deputy Attorney 
General, Pennsylvania Department 
of Revenue 


10 Temple Law Quarterly, May, 1936, 
p. 252-261 


The need for funds for unemployment 
relief necessitated the enactment by the 
Pennsylvania General Assembly in May, 
1935, of a Corporate Net Income Tax Act. 
The Act defines net income as: “. . net 
| income for the calendar year or fiscal year 
as returned to and ascertained by the Fed- 
eral Government.” It is apparent that the 
Pennsylvania Department of Revenue has 
interpreted “net income” as meaning Item 
| Number 27 of the Federal Corporate In- 
| come and Excess-profits Tax return. Un- 
| der the present Federal Revenue Act, Item 
| Number 27 is subject to further deductions 
| before becoming the base of the Federal 
| tax. Accordingly, the use of Item Number 
27 by the Department of Revenue as the 
measure of the Pennsylvania corporate net 
income tax will involve the inclusion in the 
base of the Pennsylvania tax of certain in- 
come which is tax-exempt under the Fed- 
eral law. 


The tax imposed by the Pennsylvania 
Act is identified as an excise tax, and the 
subject of the tax, namely, the privilege 
of doing business in the state, or of having 
capital or property employed therein, is a 
subject taxable by a state. 

The Pennsylvania Act raises the fre- 
quently presented question whether the 
value of a nontaxable subject may be made 
the base for determining a tax to be levied 
upon a taxable subject. It may be noted 
that while the Federal Constitution con- 
tains no express provision prohibiting a 
state from taxing the instrumentalities, 
| bonds, or securities of the Federal govern- 
ment, the United States Supreme Court has 
always reasoned that such _ prohibition 
must necessarily be implied, as the gov- 
ernment could not maintain its sovereignty 
if subjected to the taxing control of the 
states. However, the doctrine that either 
the Federal or a state government may im- 
pose an excise tax on corporations and 
measure the tax by the net income of the 
corporation, even though the net income 
may include tax exempt property, is sup- 
ported by many decisions of the same 
court. 


The Supreme Court, in Pacific Co., Ltd. v. 
Johnson, 285 U. S. 480, upheld the Cali- 
fornia Bank and Corporation franchise tax, 
measured by a “net income” which was 











| ductions, “gross income” in turn being de- 
| fined to include “all interest received from 
Federal, state, municipal, and other bonds.” 
Notwithstanding proof of legislative mo- 
tive to reach tax exempt property, the Court 
discarded the motive test of constitution- 
ality, and based its decision squarely upon 
the operation of the statute, and the “ob- 
vious consequences which flow from its 
operation.” 


With this background in mind, an ex- 
amination of the Pennsylvania Act discloses 
nothing repugnant to the constitutional 
| principles as interpreted by the Court. The 
| Act is defined as, and is intended to im- 
pose, an excise tax upon a privilege, ad- 








| taxation. 
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mittedly legitimate object of state 
There is no mention of any tax 
exempt income in the wording of the Act, 
nor any such definition of net income as in 
the California statute. It is further sub- 
mitted that neither in the legislative his- 
tory of the Act, nor in the Pennsylvania 
system of corporate taxation, is there any- 
thing which would even remotely suggest 
a purposeful intent on the part of the leg- 
islature to reach by indirection, such tax 
exempt income. It can be truly said that 
the measure of the tax only incidentally 
affects the tax exempt income from Fed- 
eral securities. A slight element of un- 
certainty, however, is introduced 
certain language of the lower court in the 
case of Commonwealth v. Chambersburg En- 
gineering Company, 134 Atl. 408, a case in- 
volving the 1923 Pennsylvania Emergency 
Profits Tax Act in which “net income” was 
defined as “net income for the calendar 
or fiscal year as returned to the Federal 
government.” The lower court felt it 
“necessary to determine what is net in- 
come under the Federal statute.” It said: 
we must turn to the Federal stat- 
ute to ascertain what should he legally 
returned; that the Commonwealth of Penn- 
sylvania is not bound by what the taxable 
actually returns.” The above reasoning, if 
applied to the present problem, might easily 
involve the court in rather serious difficul- 
ties as to the construction of the existing 
Federal Revenue Act. 

It is evident that since net income 
returned to the Federal government” is the 
base of the Pennsylvania tax, that interest 
received on obligations of a state, terri- 
tory, or any political subdivision thereof 
will necessarily be excluded from the basc 


of the tax. Therefore, taken in its entirety 
the Pennsylvania Act will, in effect, tax 
the income from obligations of the Federal 
government, while the income from obli- 
gations of a state or political subdivisions 
thereof will be exempted from the tax. It 
is consequently an inescapable fact that a 
corporation holding Federal bonds will be 
subjected to a greater tax than one owning 
state or municipal bonds. The Pennsyl- 
vania Act is thus open to the argument 
that it involves a very real and substantial 
discrimination against a taxpayer owning 


a 


by 


“ 
as 


: c land receiving income from obligations ot 
defined as gross income less certain de- ! 


the United States. The decision in the 
case of Schuylkill Trust Co. v. Common- 
wealth of Pennsylvania, 56 Sup. Ct. 31, lends 


| support to the argument that the operation 


of the Pennsylvania Act involves such dis- 
crimination against ownership of United 


| States bonds as to invalidate the Act upon 


that point. However, it must be remem- 
bered that the discrimination between state 
and Federal securities does not result from 
any purposeful legislative intent or design. 
expressed in a legislative provision exempt- 
ing certain property from the measure o! 
a tax. Furthermore, the result is merely 
lincidental to the normal operation of the 
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STATE TAXATION OF FEDERAL | 
INSTRUMENTALITIES: THE CON- 
VERSE OF SOUTH CAROLINA 
v. UNITED STATES 


49 Harvard Law Review, June, 1936, 
p. 1323-1333 


States, 199 U. S. 437, that the immunity 
from Federal taxation of state instru- 
mentalities extends only to usual govern- 
mental functions, while its reasoning has 


heen criticized and its authority doubted, | 


has now beyond question been incorpo- 
rated into the law of intergovernmental 
relations. Recently several decisions have 
raised, and the Supreme Court has ex- 
pressly left open, the troublesome converse 
question whether there is a corresponding 
limitation upon the immunity from state 





taxation of Federal instrumentalities. 


The doctrine of the South Carolina case 
lias thus far been applied principally to 
thrce types of taxes. Federal excise taxes 
upon the sale of liquor by a state, a Fed- 
eral capital stock tax upon a bank owned 
and operated by a state, and Federal in- 
come taxes upon the compensation of of- 
ficers and employees of a state not employed 
in the exercise of a usual governmental 
junction have been upheld. The Supreme 
Court has never on this ground held valid 
a state tax upon a Federal instrumentality, 
nor even expressly passed upon the ap- 
plicability of the doctrine. 


The rule of the South Carolina case is, 
then, that a state “cannot withdraw sources 
of revenue from the Federal taxing power 
by engaging in businesses which constitute 
a departure from usual governmental 
functions and to which, by reason of their 
nature, the Federal taxing power would 
normally extend.” So stated, it is apparent 
that there is nothing in the nature of the 
rule to prevent its application to instru- 
mentalities of the Federal government. 
Whether it does apply involves, in the last 
analysis, a choice between the two tradi- 
tions of constitutional theory in the field 
of intergovernmental immunity: supremacy 
of federal, and reciprocity of exemption of 
Federal and state instrumentalities. It is 
possible that the doctrine of the South 
Carolina case was, in its contemporary 
significance, a limitation only upon state 
immunity, but it does not follow that it 
need have that significance today. En- 
trance of the Federal government into the 
field of private enterprise has been gradual. 
Nut the great expansion which has taken 
place in the present crisis, which has caused 
conflict over taxation with states and 
municipalities affected, has created a situa- 
ion not dissimilar to that which gave rise, 


in the converse situation, to the doctrine | 


of South Carolina v. United States. More- 
over, the Supreme Court has moved far 
trom the doctrine of immunity of Federal 
instrumentalities as laid down by Chief 
Justice Marshall, not only in extending a 
corresponding immunity to state instru- 
mentalities, but also toward placing the 
immunity upon non-conceptualistic prin- 
ciples analogous to the restraint upon state 
taxation of interstate commerce. The 
South Carolina case may afford a conven- 
‘ent technique, as to Federal instrumentali- 
lies not “essentially governmental” as well 
as to those of the states, to reduce the 
‘cope of that protection against taxation 


‘o discriminatory or unduly burdensome 
laxation, 


DIGEST OF ARTICLES ON TAXATION 


Application of the rule of the South 
Carolina case to Federal instrumentalities 
is neither prevented by, nor easily recon- 
cilable with, the decisions exempting Fed- 
eral instrumentalities. Immunity from 
state taxation has been extended to the 


. 2 _._| property of the various war-time govern- 
The doctrine of South Carolina v. United 


ment-owned corporations engaged in pro- 
ducing for the use of the United States 
in prosecuting the war, commodities ordi- 
narily produced by private enterprise; to 
the shares and operations of banks author- 
ized by Congress for a Federal purpose; to 
the franchise of a railroad chartered by 
Congress for a Federal purpose. The law 
cf intergovernmental immunity from taxa- 
tion is in the course of a slow, irregular 
contraction, following an undue expansion, 


| residence or 





in which neither consistency or even com- 
plete uniformity of tendency is to be ex- 
pected. The rule of the South Carolina case, 
if applied to the United States, will doubt- 
less be subjected to qualifications. It may 
be that the immunity of property deemed 
to be owned by the United States, for 
whatever purpose, will be preserved intact. 


A more appropriate distinction may be | 


made between taxation of enterprises the 
immediate purpose of which is to supply 
to the public services or commodities which 
are ordinarily supplied by private enter- 
prise, and taxation of enterprises the im- 
mediate purpose of which is to supply 
services or commodities to the government 
itself in the performance of some tradi- 
tional function of government. 


Though the doctrine of the South Caro- 
lina case be applied to Federal instrv- 
mentalities, the effect which may be given 
to an express exemption by Congress re- 
mains doubtful. Quite apart from the dis- 
tinction between essentially governmental 
and proprietary functions, the constitu- 
tional basis of express exemption is very 
obscure. The power, like the power to 
consent to taxation, has been so generally 
taken for granted that when Congress has 
spoken the problem has usually been 
treated as simply one of statutory construc- 
tion. Generally such express exemption 
has merely been declaratory of an im- 
munity which the Court would have en- 
forced anyway. 


POWER OF A STATE TO TAX THE 
INCOME OF A NON-RESIDENT 
CITIZEN 


I, Martin Leavitt, Member of Editorial Board 
of Virginia Law Review 


22 Virginia Law Review, May, 1936, 
p. 798-804 


There are two major jurisdictional as- 





|!are far from uniform. 


pects of the subject of state income taxa- 
tion: The first, taxation by the state in 
which a man is domiciled; second, taxation 
of the income of a nonresident by the 
state in which it accrues. Between these 
two major classifications there lies a field 
in which there has been practically no 
litigation. In this field lies the problem 
of the power of a state to tax one who is 
domiciled therein, but maintains his resi- 
dence outside that state, and derives his 
income solely from sources wholly with- 
out such state. 

The statutory requirements as to resi- 
dence required for income tax purposes 
In most cases mere 
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presence in the state for a 


| certain period or at a certain date constitutes 


the only requirement. There are only 
three states—New York, Virginia, and Wis- 
consin—in which any mention is made of 
domicile, but in no case is domicile made 
the sole test. However, most states which 
have enacted income tax laws make it ap- 
plicable to residents of the state. Thus 
it is that a strong argument is made as a 
result of the use of the word “resident” in 
these statutes, to the effect that the way is 
opened for double taxation. 

As to Federal income taxes it is well 
settled that residence alone is sufficient 
even though the person sought to be taxed 
was domiciled in a foreign country. Thus 
in Bowring v. Bowers, 24 Fed. (2d) 918, the 
imposition of a Federal tax was sustained 
even though the taxpayer had his domicile 
in England, but had lived with his family 
in New York for twenty years. Further- 
more, as far as the Federal income tax is 
concerned it is not even necessary that one 
be either a resident of or domiciled in the 


United States, as long as he retains his 
citizenship. In the case of Cook v. Tait, 
265 U. S. 47, a Federal tax was sustained 
even though the taxpayer was domiciled 
in Mexico and resident in the city of New 
Mexico where he carried on an extensive 
business from which he derived his income. 
None of the income, nor the property from 
which the income was derived, was within 





the territorial confines of the United States. 
The Court based its decision wholly on the 
ground of citizenship. 


However, the case of Cook v. Tait is not 
authority for the taxation by state of citi- 
zens resident outside the boundaries of 
such state. The Federal government is not 
restricted by state boundaries, whereas a 
state is so restrained. Thus the problem 
is: How far is a state so restrained? 


In exercising its right to tax, the state 
is exercising one of its attributes of sov- 
ereignty. It follows then that a state may 
tax only those persons and those things 





that are within its sovereignty. It is well 
settled that the taxing power of a state, 
except in so far as it is limited by the state 
and Federal Constitutions, extends to all 
persons, property, and business within its 
jurisdiction. The jurisdiction of a state 
| extends to taxing nonresidents on income 
| from property owned and business trans- 
acted within it, and on compensation for 
services performed within it. But it is 
equally well settled that a state which is 
neither the domicile of the recipient nor 
the situs of the property, cannot tax the 
income. The power of a state to tax in 
come from foreign sources is a question 
which has never been squarely presented 
before the courts. However from. thie 
trend evidenced in the Supreme Court’s 
decision to construe the due process clause 
so as to prevent, or reduce, the possibili- 
ties of multi-state taxation of the same 
thing, one is inclined to believe that the 
states will be so restricted. Since all taxa- 
tion is based upon the protection furnished 
by the sovereign seeking to lay the tax to 
persons, property, or business, the inquiry 
must be as to the amount of protection 
necessary to make taxation permissible. 


EE 
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CASE COMMENTS 


Income Tax—Profit on Sale of Securities. 
—On Feb. 25, 1929, the petitioner, holder 
of 1725 shares of stock of the X Corp., 
purchased on different occasions and at 
various prices, ordered his broker to sell 
500 shares of this stock, designating the 
sale in writing as being made against pur- 
chases of specified dates at specified prices. 
The resulting profit was included in his 
income tax return as gross income. The 
stock certificates delivered by the broker 
against this sale included two 100 share 
certificates purchased at different dates 
than those designated by the customer, 
and one 100 share certificate which could 
not be identified with any purchase. The 
Commissioner of Internal Revenue com- 
puted the profit on the first 200 shares by 
using the purchase price with which the 
certificates were identified. As to the un- 
identified 100 shares he applied the so- 
called “first in, first out” rule and considered 
the sale as having been made against 
the taxpayer’s earliest purchase. On this 
basis the taxpayer was assessed a de- 
ficiency in his income tax payment. The 
Board of Tax Appeals upheld the Com- 
mission’s stand. On appeal, held: the “first 
in, first out” rule applied only in the ab- 
sence of identification and that the tax- 
payer’s written designation provided the 
requisite identification, and further, that 
it prevailed over the identification by the 
certificates. Reversed. Miller v. Commis- 
sioner of Internal Revenue, 80 Fed. (2d) 219. 
Discussed in 5 Fordham L. Rev., May, 1936, 
p. 364 


Intangibles Income Tax on Resident 
Beneficiary.—An Oregon beneficiary re- 
ceived income from a trust estate in Iowa, 
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which estate consisted of both tangible and 
intangible property, and was administered 
by a trustee in Iowa. There had been paid 
an ad valorem tax in Iowa by the trustee, 
and the beneficiary in Oregon had paid 
without protest the personal income tax. 
Held: The beneficiary was not subject to 
the tax imposed by the Oregon Intangibles 
Income Tax Act of 1931. Middlekauff v. 
Galloway, 52 P. (2d) 197. Discussed in 15 
Ore. L. Rev., Apr., 1936, p. 270. 


Right of Federal Government to Recover 
Erroneous Tax Refunds from Person Other 
than One to Whom Refund Was Made.— 
The Federal government made a refund 
representing supposed over-payment of in- 
come tax to testatrix during her lifetime. 
After final distribution of testatrix’s estate 
the government discovered that the re- 
fund was erroneously made under a mis- 
take of law and brought an action at law to 
recover it from the residuary legatee under 
the will of the testatrix. On rule for 
judgment for want of sufficient affidavit of 
defense, held: the rule be discharged. Re- 
covery for an erroneous tax refund cannot 
be had against the legatee under the will 
of the one receiving the refund. United 
States v. Hart, 12 Fed. Supp. 596. Crit- 
_ in 20 Minn. L. Rev., May, 1936, p. 

91. 


State Tax on Use of Cigarettes Pur- 
chased in Interstate Commerce.—Plaintiff 
shipped cigarettes in their original package 
from Oklahoma to purchasers in Texas. 
A Texas statute imposed a tax on “the first 
sale or distribution of cigarettes in intra- 
state commerce or the first use or con- 
sumption of cigarettes within this state.” 
Plaintiff sought an injunction against the 
collection of the tax. Held: defendant state 
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lecting the tax from plaintiff and from in- 
terfering with the right of purchasers from 
plaintiff to use the cigarettes without pay- 
ing tax, on the ground that it unduly 
burdened interstate commerce. Sheppard 
v. Musser, 89 S. W. (2d) 222. Criticized in 
84 U. Pa. L. Rev., May, 1936, p. 911. 


Validity of Statute Fixing Rate of Non- 
resident’s Estate Tax by Including In- 
tangibles in Gross Estate.—The decedent, 
a resident of New Jersey, owned both real 
property and tangible personal property in 
New York. The New York statute pro- 
vided that the estate tax should be com- 
puted by calculating the tax which would 
have been due had the decedent been a 
resident of New York, and by multiplying 
the tax so ascertained by a fraction, of 
which the denominator should be the total 
gross estate, excluding tangible property 
outside the state, and the numerator the 
tangible property within the state. In so 
determining the tax, the appraiser included 
intangible personal property in the gross 
estate used for the purpose of calculating 
the tax due had the decedent been a resi- 
dent of New York. Items deductible 
under the statute in computing this hypo- 
thetical tax exceeded the amount of the 
tangible property in New York. From a 
pro forma order of the surrogate’s court 
fixing the tax on the basis of the report of 
the appraiser, the ancillary administrator 
appealed. Held: The tax law provision 
was unconstitutional as a tax upon in- 
tangibles located in another state, in situa- 
tions where without using the value of the 
intangibles there would be no estate to be 
taxed. Order modified and estate held 
non-taxable. Matter of Rueff, 284 N. Y. 


Supp. 426. Discussed in 49 Harv. L. Rev., 


comptroller should be restrained from col-! June, 1936, p. 1377. 

















Rulings of the Bureau 
of Internal Revenue 
Bad Debts.—Treasury Decision 4633 (I. R. B. XV-15, 2), 


relating to deductions for debts charged off by banks or 
other corporations in obedience to specific orders of Fed- 
eral or State supervisory officers, is not applicable to 
charge-offs ordered by such officers on real estate taken 
in settlement of debts.—I. T. 2985, X V-26-8141 (p. 13). 


Business Expenses.—Where a substitute teacher is em- 
ployed in lieu of a regular teacher in the public schools 
of the District of Columbia and the latter pays the sub- 
stitute on a per diem basis, the amount paid by the regular 
teacher constitutes a proper deduction as an ordinary and 
necessary business expense.—I. T. 2973, NX V-20-8084 (p. 2). 


Deductions for State Taxes.—The emergency gross re- 
ceipts tax imposed by the State of Maryland (effective 
from April 1, 1935, to March 31, 1936) is deductible as a 
tax by the vendor for Federal income tax purposes.—I. T. 
2977, X V-23-8113 (p. 2). 





The motor fuel tax imposed under Chapter 58, Laws of 
Washington, 1933, as amended by Chapter 109, Laws of 
Washington, 1935, is deductible as a tax in the Federal 
income tax return of the owner or operator of the motor 
vehicle by whom it is paid and to whom it is not refunded. 


The fuel oil tax imposed under Title XI, Chapter 180, 
Laws of Washington, 1935, is deductible by the distributor. 
—I. T. 2978, X V-23-8114 (p. 4). 


Excise Taxes on Sales—Comptroller General states that 
bids for sales of taxable articles for the use of the United 
States are to be evaluated as made, and that excise taxes 
are to be inquired into only where the bidder is the manu- 
facturer, producer, or importer of the article offered which 


is subject to excise tax under the Revenue Act of 1932, 
as amended.—Letter (A-71669, dated May 26, 1936) signed 
by J. R. McCarl, Comptroller General of the United States 
and addressed to the Secretary of the Interior. 


Auto Accessories 


Baby auto seats, auto beds, and auto hammocks so de- 
signed and used are automobile accessories within the 
meaning of Section 606(c) of the Revenue Act of 1932 and 
Article 41 of Regulations 46 and as such are subject to the 
tax imposed by that Act.—S. T. 834, X V-19-8080 (p. 20). 


Crude Neatsfoot Oil 


Sales of crude neatsfoot oil are not subject to tax; trans- 
former oil, sold and used as such, is not subject to tax; 
refined neatsfoot oil is ordinarily used for lubricating pur- 
poses and sales of such oil are taxable, unless sold spe- 
cifically for nonlubricating purposes. 

S. T. 558, XI-2 CB 450, is modified accordingly.—S. T. 839, 
X V-26-8145 (p. 25). 


Sporting Goods 


Shoes which are readily usable for general outdoor wear 
and are not especially designed, advertised, and sold by 
the manufacturer, producer, or importer for use in specific 
sports are not subject to the tax imposed by Section 609 
of the Revenue Act of 1932. 

S. T. 811 (C. B. XIV-1, 409) is modified accordingly.— 
S. T. 835, XV-19-8081 (p. 20). 


Toilet Preparations 


Where sales contracts for toilet preparations were en- 
tered into with the Veterans’ Administration prior to the 
effective date of the amendment exempting the sales of 


(Continued on page 497) 
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ILLINOIS 


Second Special Session 


The Second Special Session of the IIli- 
nois Legislature continues in session. The 
following action is noted: 


Sales Tax Funds.—H. B. No. 24 proposed 
to allocate one-half of sales tax revenue 
for relief purposes. Vetoed June 22, 1936. 


Fourth Special Session 


The Fourth Special Session of the IIli- 
nois Legislature adjourned June 19, 1936. 
The following bill was enacted: 


Property Taxes—yH. B. No. 34 in- 
creases the garbage collection tax levy 


ag one to two mills. Approved May 26, 


KANSAS 


Special Session 
The Legislature met in special session on 
July 7, 1936, and adjourned on July 13. No 
tax legislation occurred. 


LOUISIANA 


Regular Session 


The 1936 Regular Session of the Legis- 
lature convened May 11, 1936 and adjourned 
sine die July 8, 1936. Following is a list 
of tax laws approved and bills which have 
passed both Houses: 


Alcoholic Beverages.—%H. B. No. 288 
levies a tax on soft drinks at rates of 20 
cents per gallon on syrups and th cent on 
each 5 cents of selling price of soft drinks. 
Approved, July 2, 1936. 

H. B. No. 317 makes general amendments 
— liquor license law. Vetoed, July 9, 


Business Licenses.—xS. B. No. 140 ex- 
empts orphans, widows and blind persons 
trom the occupational tax. Approved, July 
6, 1936. 

*S. B. No. 211 creates a State Board 
for licensing general contractors. Approved 
July 7, 1936. 

S. B. No. 240 amends the law regulating 
real estate agents. Approved July 7, 1936. 

H. B. No. 31 amends general license law. 
Vetoed, July 8, 1936. 

H. B. No. 133 reduces the tax on oil 
refiners to one cent per barrel. Passed 
both Houses, July 2, 1936. 



















UNDER the above heading, report will 


be made of the introduction of and 


action taken on state tax legislation of 
importance to business interests. 
section will be confined to pending bills 
in state legislatures, and the final report 
will be that of enactment, designated by a 
bold-faced star [%]. This feature is made 
possible through the facilities of the 
Commerce Clearing House Legislative 
Reporting Department, which furnishes a 
twenty-four hour reporting service on all 
subjects for all states. 
of any bill reported may be obtained for a 


This 


Copies of the text 


service charge of one dollar per bill. 





*H. B. No. 137 exempts state banks and 


manufacturers other than oil from license 


tax. Approved, June 20, 1936. 


*H. B. No. 138 repeals the occupational 
license tax on state banks. Approved, June 


20, 1936. 


*H. B. No. 139 provides that there shall 
be no duplication of taxes on meat prod- 
ucts. Approved June 20, 1936. 

H. B. No. 554 authorizes municipalities 
to levy a license tax on places of amuse- 
ment. Passed both Houses, July 3, 1936. 

H. B. No. 555 makes general amendments 
to the gasoline tax collection Act. Passed 
both Houses, July 2, 1936. 


Franchise Tax.—% H. B. No. 386 exempts 
water transportation corporations from the 
general license tax. Approved, July 2, 1936. 


Gasoline and Oil.—y%H. B. No. 289 lev- 
ies a tax of 20 per cent, of the price at 
which first sold, on lubricating oil. Ap- 
proved, July 2, 1936. 


*H. B. No. 290 abolishes parish gaso- 
line taxes and levies a 2 cents per gallon 
state tax in lieu thereof. Approved July 2, 
1936. 


General.— ¥S. B. No. 55 requires receiv- 
ers and liquidators continuing a business 
to pay taxes and license fees. Approved, 
July 6, 1936. 

*S. B. No. 56 gives state and municipal 
governments a lien on all personal prop- 
erty for taxes. Approved, July 2, 1936. 


*S. B. No. 64 proposes constitutional 
amendment creating a Department of Rev- 
enue. Approved, July 2, 1936. 
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Income Tax.—%H. B. No. 296 makes in- 
come tax returns confidential. Approved, 
July 7, 1936. 

%*H. B. No. 387 exempts water trans- 
portation corporations from the state in- 
come tax. Approved, July 2, 1936. 


Luxury (Sales) Tax.—%H. B. No. 547 
levies a 2 per cent. sales tax on articles 
designated as luxuries. Approved, June 30, 
1936. 


Property Taxes.—S. B. No. 201 regulates 
the mailing of tax statements. Vetoed, 
July 8, 1936. 

*S. B. No. 214 exempts new industries 
from taxation for 10 years. Approved, June 
30, 1936. 

S. B. No. 223 proposes amendment to 
constitution to permit Caddo Parish to 
assess special taxes. Passed both Houses, 
July 7, 1936. 

* H. B. No. 103 re-enacts Act No. 161, L. 
1932, to allow redemption of property ad- 
judicated to the state by payment of taxes 
for one year. Approved, July 9, 1936. 

* H. B. No. 272 fixes the rate of assess- 
ment for tung oil lands at 10 per cent of 
their value for a period of 10 years. Ap- 
proved, July 9, 1936. 

H. B. No. 312 amends the charter of 
New Orleans so as to restore the taxing 
power of the city. Passed both Houses, 
June 25, 1936. 

*H. B. No. 313 changes the time of mak- 
ing assessments of property in New Orleans. 
Approved, July 9, 1936. 

H. B. No. 754 relates to property re- 
deemed from the State. Passed both 
Houses, June 30, 1936. 


Severance Tax.—H. B. No. 284 levies a 
tax on natural gas at the rate of 5 per cent 
of the gross sales price. Passed both 
Houses, July 7, 1936. 

*H. B. No. 285 increases the severance 
tax on natural gas to 3/10 of 1 cent per 
1,000 cubic feet and increases sulphur tax 
to $2. Approved, July 6, 1936. 


Utilities Taxes—ykH. B. No. 286 im- 
poses additional tax of 1 per cent of the 
gross receipts of those engaged in the busi- 
ness of transportation of natural gas by 
pipe line. Approved, July 2, 1936. 
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MASSACHUSETTS 


Regular Session 


The 1936 regular session of the Massa- 
chusetts Legislature adjourned sine die on 
July 2, 1936. The following, together with 
laws previously reported, complete the lists | 
of laws enacted affecting the taxation of 
business corporations: 


Alcoholic Beverages.—% H. B. No. 1807 
relates to the taxation of sales of certain | 
alcohol in certain instances. Approved | 
June 24, 1936. Chapter 411. | 


Business Licenses.—%H. B. No. 469 dis- 
continues payment to the commonwealth 
of portion of money wagered at horse and | 
dog racing meetings held in connection 
with a state or county fair. Approved 
June 16, 1936. Chapter 351. 


*H. B. No. 1831 relates to the licensing 
of the sale of explosives. Approved June 
24, 1936. Chapter 394. 


*H. B. No. 1868 relates to revocation 
and suspension of licenses for theatrical 
and like exhibitions in Boston. Approved 
June 11, 1936. Chapter 340. 


Corporation Excise Tax.—yH. B. No. 
1819 changes the method of taxation of 
machinery of manufacturing corporations 
and others. Approved June 16, 1936. Chap- 
ter 362. 

*H. B. No. 1918 provides for a tem- 
porary additional tax upon corporations. 
Approved June 24, 1936. Chapter 397. | 


Gasoline—*%eH. B. No. 1846 relates to | 
the imposition of the excise on motor ve- 
hicle fuels and to the collection thereof. 
Approved June 16, 1936. Chapter 357. 


*H. B. No. 1912 further extends the | 
time during which there shall be collected 
an additional excise tax on sales of gaso- | 
9 Approved June 24, 1936. Chapter | 
398. 


Income Tax.—%*S. B. No. 520 makes a | 
minor corrective change in the statute rela- 
tive to distribution of income tax. Ap- 
proved, June 24, 1936. Chapter 405. 

*H. B. No. 1918 provides for a tempo- 
rary additional tax on personal incomes. 
Approved June 24, 1936. Chapter 397. 


Legacies and Successions.—y%H. B. No. 
1918 provides for a temporary additional | 
tax on legacies and successions. Approved | 
june 24, 1936. Chapter 397. 


Motor Vehicles—%*H. B. No. 1824 re- 
lates to motor vehicle carriers. Approved, 
June 16, 1936. Chapter 345. 











Jurisdiction 
Alabama (Sp.) 
California (Sp.) 
Colorado (2nd Sp.) 
Idaho (3rd Sp.) 
Illinois (1st Sp.) 
Illinois (2nd Sp.) 
Illinois (3rd Sp.) 
Illinois (4th Sp.) 
Indiana (Sp.) 
Kansas (Sp.) 
Kentucky 
Kentucky (Ist Sp.) 
Kentucky (2nd Sp.) 
Kentucky (3rd Sp.) 
Louisiana 


| on certain vehicles in lieu of local tax. 
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* H. B. No. 1879 relates to an excise tax 
Ap- 
proved, June 19, 1936. Chapter 384. 

*H. B. No. 1886 relates to fees for reg- 
istration of certain motor vehicles and 


— Approved June 19, 1936. Chapter 


%*H. B. No. 1922 authorizes the issuance | 


without fee of certificates of registration 


for motor vehicles and licenses to operate | 


the same to any foreign consular officer. 
Approved June 24, 1936. Chapter 401. 


Property Taxes.—¥xS. B. No. 415 relates 
to land taken or sold for taxes and to tax 
— Approved June 24, 1936. Chapter 
392. 


*H. B. No. 1869 relates to the assess- 


ment of certain taxes and to the distribu- | 


tion of certain other taxes. 


Approved 
June 19, 1936. Chapter 376. 


NEW JERSEY 


Regular Session 


The 1936 regular session of the New 
Jersey Legislature adjourned sine die on 
June 19, 1936. 
with laws previously reported, complete 
the lists of laws enacted affecting the tax- 
ation of business corporations: 


Alcoholic Beverages.—*%rA. P. No. 123 
regulates liquor licenses to corporations. 
Approved June 22, 1936. Chapter 188. 


Business Licenses.—y¥A. DB. No. 440 
grants to war nurses the same benefits 


granted to veterans with reference to the | 


issuance of vending licenses. Approved 


| June 20, 1936. Chapter 178. 


Franchise Tax.—y%A. B. No. 271 extends 
Ch. 119, Laws of 1935 to January 2, 1937; 
affects the taxation of corporations in the 
process of reorganization. Approved June 


|18, 1936. Chapter 156. 


*A. B. No. 499 imposes franchise taxes 
on foreign corporations doing business in 


| the state in proportion to the gross receipts 
|in the state as against their total gross 
| receipts. 
'ter 264. 


Gasoline— A. B. No. 497 amends the| 


Approved June 26, 1936. Chap- 


motor fuel tax act with reference to the 
definition of “fuels,” exempts stationary 
engines, vehicles not for use on the high- 
ways and state owned motor boats. 
proved June 22, 1936. Chapter 202. 


Motor Vehicles.—yS. B. No. 271 fixes 


penalties for persons carrying passengers 


1936 Sessions of State Legislatures 


Convened Adjourned Jurisdiction 
Feb. 11 Apr. 17 Maryland (Sp.) 
May 25 May 26 Massachusetts 

Mar. 23 Apr. 1 Minnesota (Sp.) 
July 28 Mississippi 

Oct. 28,°35 Mar. 6 New Hampshire (Sp.) 
Jan. 8 New Jersey 

Feb. 5 Mar. 6 New York 

May 19 June 19 Ohio (Sp.) 

Mar. 5 Mar. 18 Pennsylvania (Sp.) 
July 7 July 13 Rhode Island 

Jan. 7 Feb. 15 South Carolina 

Feb. 24 Mar. 7 Vermont (Sp.) 
Mar. 9 Mar. 26 Virginia 

Mar. 30 May 9 West Virginia (Sp.) 
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| for hire without a license at $25 or 30 days 
for first offense or $100 or 90 days for sub- 
sequent offenses. Approved June 22, 1936 
Chapter 192. 


Property Taxes.—¥S. B. No. 263 removes 
| present restrictions upon the sale of tax 
| certificates and real property by municipal. 
7. Approved June 26, 1936. Chapte: 
| : 
*S. B. No. 310 increases the member 
|ship of the State Board of Tax Appeals 
| from five to seven. Approved June 22, 1936. 
Chapter 168. 

*S. B. No. 320 exempts Y. M. C. A. 
7. BW. & A, ¥. OB A.W Y.. WF. A. 
from real estate taxation. Approved June 


18, 1936. Chapter 158. 


*%A. B. No. 140 permits the State Tay 
| Commissioner or Attorney General to cer 
tiorari judgments of the State Board o1 
[ax Appeals on behalf of any subdivisior 
of the State. Approved June 20, 1936 
| Chapter 171. 


| weA. B. No. 309 authorizes municipalities 
to compromise past due taxes and munici 
|pal charges. Approved June 30, 1936 
Chapter 268. 


* A. B. No. 376 provides that the failure 
'of a tax collector to arrest and imprison 
|a delinquent shall not be considered neg- 
lect or default in the performance of his 
|official duties. Approved June 19, 1936, 
| Chapter 151. 

* A. B. No. 447 provides a uniform pro- 
cedure in relation to state taxes. Approved 
June 26, 1936. Chapter 263. 


* A. B. No. 470 exempts from taxation 
real and personal property used for war 
veterans’ organizations or affiliated socie 
‘ties. Approved June 18, 1936. Chapter 149 











NORTH DAKOTA 


The following tax laws were defeated 
when submitted to referendum June 24, 1936: 


Constitutional Amendment.—Chiapter 10], 
Laws of 1935, which proposed an amend- 
ment to section 179 of Article XI of the 

| Constitution to permit a gross earnings tax. 


Income Tax Amendment.—Chapter 27], 
Laws of 1935, which amended the income 
tax act by increasing the rates, revising the 
brackets and changing the personal exemp- 
| tions. 


Ap- | 


Municipal Control Act.—Chapter 203, 
Laws of 1935, which provided for the op 
eration of municipal liquor stores and lev- 
ied taxes on wines and all other liquors. 
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August, 1936 


OHIO 


Special Session 


The following additional bills have been | 
introduced and action taken: 


quires mandatory publication of delinquent 
tax list and setting aside a portion of de- 
linquent collections for relief. 


Fur Dealers——H. B. No. 676 provides 
for the licensing of fur dealers. 


Nurseries.—S. B. No. 447 provides for 
the licensing and regulation of nursery 
business. 

H. B. No. 672 provides for the licensing 
and regulation of the nursery industry. 


|ues in Special Session. 
Delinquent Taxes.—S. B. No. 466 re-| tion has been taken: 





Property Taxes—H. B. No. 665 post- 
pones reassessment of real estate to 1942. 
Passed the House. 


Sales Tax.—S. B. No. 453 exempts food 
for consumption off premises from the 
sales tax. 

H. B. No. 674 exempts food from the 
sales tax. 


OKLAHOMA 


The people of the State of Oklahoma at 
an election held on July 7, 1936, approved 
Initiative Petition No. 155, State Question 
No. 226, the Oklahoma Social Security Act, 
which provides for increased taxes as fol- 
lows: 


% Consumers’ (Sales) Tax..— Increases 
the Consumers’ (Sales) Tax from 1% to 
2% and apportions the additional 1% to 
the State Assistance Fund for old age pen- 


sions and social security. Effective July 8, | 


1936, by order of the Oklahoma Tax Com- 
mission. 


% Motor Vehicle Excise Tax.—Increases 
the Motor Vehicle Excise Tax from 1% 


to 2% and apportions the additional 1% | 


to the State Assistance Fund for old age 
pensions and social security. Effective 
July 8, 1936 by order of the Oklahoma Tax 


Commission. 


Significant Decisions of the 


Board of Tax Appeals 


BOARD OF TAX APPEALS DECISIONS 


PENNSYLVANIA 


Special Session 


The Legislature of Pennsylvania contin- | 
The following ac- 


Alcoholic Beverage Taxes.—H. B. No. | 
148 increases license fee of manufacturers | 
of malt, brewed, vinous and fruit juice bev- | 
erages from $1,000 to $5,000. | 


Cigarette Tax.—S. B. No. 100 amends | 
cigarette tax to make it in addition to in- 
stead of in lieu of the mercantile license 
tax. 


Estate Tax.—H. B. No. 100 amends the 
Estate Tax Law. Passed Senate. 


Income Tax.—S. B. Nos. 60, 61 and 65 
propose a constitutional amendment to 
validate income tax laws. 


Oleomargarine.—H. B. No. 144 levies tax 
of 5 cents per pound on oleomargarine. 

H. B. No. 145 levies a tax of 10 cents 
per pound on oleomargarine. 


Pin Ball Games.—H. B. No. 152 levies 
tax on pin ball games; $20 for first ma- 
chine, $10 each additional. 


Property Taxes.—H. B. No. 111 proposes 
a constitutional amendment to exempt 
$4,000 of real property for any one indi- 
vidual. Passed House. 

H. B. No. 118 abates penalties and in- 
terest on delinquent taxes. Passed House. 

H. B. No. 146 clarifies the installment 
payment law. 

H. B. No. 147 and S. B. No. 76 permit 
boards of revision of taxes in first class 
cities to discriminate between parcels of | 
|real estate used for manufacturing and ' 
other real estate. | 
| §. B. No. 17 reduces penalty for tardy 
|personal property tax returns. Passed 
Senate. 

S. B. Nos. 73 and 75 propose constitu- 
tional amendment limiting taxes to 10 mills 
on dollar of true value. 

S. B. No. 81 proposes a 20 per cent re- | 
duction of taxes on real estate. 

S. B. No. 87 abates tax penalties in Phila- 


| companies. 








| delphia for 3 years. 





9424 [CCH]; Dock 
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S. B. No. 103 permits payment of one- 


fifth of 1935 taxes in order to take advan- 
tage of abatement measures. 


Utilities—H. B. No. 88 imposes a gross 
receipts tax on water, electric and gas 
Passed House. 


SOUTH CAROLINA 


Regular Session 


The 1936 Regular Session of the Legisla- 
ture convened January 14, 1936 and ad- 
journed sine die June 6, 1936. Following 
is a final list of bills approved and not 
previously reported: 


Property Taxes.—%S. B. No. 1780 ex- 
empts certain factories from taxes in 
Georgetown County for 5 years. Approved, 
May 16, 1936. 

*H. B. No. 1838 levies taxes for county 
purposes in Florence County. Approved, 
June 4, 1936. 

%*H. B. No. 1941 relates to the exemp- 
tion of schools and charitable institutions 
from taxation. Approved, June 6, 1936. 

*H. B. No. 2089 levies taxes for county 
purposes in Chesterfield County. Approved, 
June 5, 1936. 

*H. B. No. 2253 levies taxes for ordi- 
nary county purposes in Richland County. 
Approved, June 4, 1936. 

Tourist Camps.—¥S. B. No. 1048 re- 
quires tourist camps and road houses to 


register and obtain licenses. Approved, 
June 8, 1936. 


WEST VIRGINIA 


Special Session 


The Special Session of the West Virginia 
Legislature which convened on June 15, 
1936, adjourned on June 20, 1936. The fol- 
lowing bills were enacted into law. 


Property Taxes.—y%xH. B. No. 2 provides 
for redemption of property on or before 
June 30, 1937. Approved June 22, 1936. 

*H. B. No. 3 postpones tax sales until 
June 30, 1936. Approved June 22, 1936. 





stocks to petitioner, is her basis for gain or loss on subse- 
quent sale.—Bessie C. 


Williamson v. 
et No. 80545. 


Commissioner, Dec. 


Basis for Gain or Loss on Shares of Inherited Stock.— 
Petitioner acquired certain stocks from the estate of her 
liusband who died intestate. The stocks decreased in value 
between the time of the death of the decedent and the 
time of their distribution to petitioner. In 1932 and 1933 
she sold part of the stocks thus acquired for amounts in 
excess of the value of the stocks at the time of their dis- 
tribution to her but not in excess of the value of these 
stocks at the time of the decedent’s death. It is held that— 

Petitioner’s basis for gain or loss is the fair market value 
of the stocks sold at the time of their distribution to her, 
as provided in section 113 (a) (5) of the Revenue Act 
of 1932. 

Section 113 (a) (5) of the Revenue Act of 1932 is not 
unconstitutional. Harry G. Haskell, 30 B. T. A. 855 [Dec. 
8588]; affd., 78 Fed. (2d) 869; certiorari denied, 296 U. S. 
652, followed. 

Petitioner is entitled to have the gain realized upon 
sales made during 1933, taxed as capital net gain as pro- 
vided in section 101 of the Revenue Act of 1932. McFeeley 
“. Commissioner, 296 U. S. 102. 

The fair market value at the time of distribution, and 
not at the time administrators should have distributed 


Deductions: Contributions for a Charitable Purpose.— 
Where the decedent, a stockholder of a corporation, donated 
a large sum of money to two officers of the corporation 
“as a trust fund to be used to loan to or assist employees, 
former employees, or their families, or dependents, as 
in their judgment may be of assistance,” the contribution 
is deductible under section 23 (n) of the Revenue Act 
of 1928 as a contribution for a charitable purpose. 


Where the trust instrument transferring the gift for 
charitable purposes contained a provision requiring the 
trustees to keep a record of what they did and submit 
it to the donor from time to time and whenever she re- 
quested, for her approval or the approval of her attorney, 
such provision does not render the gift revocable and 
therefor nondeductible. 

Where the gift was made November 20, 1931, and none 
of the funds were expended for the purposes set forth 
in the trust instrument during 1931, but such use began 
early in 1932, such facts do not render the gift nondeductible. 
Where the trust is not in existence at the time of the gift, 
a reasonable time may elapse between the date of the 
gift and actual operation to allow for organization and 


(Continued on page 498) 
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Extracts from tax calendars in the Corporation Tax Service published by Commerce Clearing House, Inc. 


ALABAMA 





Sept. 1 
icense taxes: Except as otherwise provided, all 
license of privilege taxes are for one year ending | 
September 30th. 

Oysters: License fee to remove same from public 
reefs must be paid on September Ist. 

Sept. 20-—— 

Coal and iron ore monthly report and tax due. 

Sept. 30 
Yursery stock inspection fees accompany the appli- 
cation for such inspection certificate. Applica- 





tion is filed each fiscal year ending September | 


30th. 

Railroads: All railroad corporations must file an 
annual report with the Public Service Commis- 
sion on or before the 30th day of September in 


each year. 
ARIZONA 
Sept. 1—— 
xpress company reports due between June 30 and 
this date. 


Private car line property tax returns due between 
June 30 and this date. 
First Monday—— 
First half of real estate and secured personal prop- 
erty taxes due. 








pt. 5 : 
Alcoholic beverage licensees’ 


Second Monday. ; ; 
Hearings held on private car line assessments. 


Sept. 15 

Appeal to superior court 
Rosarviours, 
Equalization. 

Gasoline distributors’ 
taxes due. 

Gross income tax report payment due. 

Motor vehicle carrier report and tax due. 

Penalties for failure of local agents to file express 
company reports accrue. 

Third Monday—— 

Tax Commission meets to assess gross receipts of 
express companies. 

Sept. 20 
Motor vehicle carriers’ report and tax delinquent. 
Gross income tax delinquent. 

Sept. 25 
Motor fuel carriers’ 


report due. 








from County Board of 
Tax Commission or State Board of 


and consignees’ reports and 








report and any tax due. 


ARKANSAS 


Sept. 1—— 

All hearings on petitions of public utilities for a 
review of the assessment of their property are 
required to be laid before the Corporation Com- 
mission during the month of September. 

Assessments of total mileage a cars, etc., of 
transportation companies are made by’ the Com- 
mission between the first day of September and 
the first Monday in December and are included 
in the record of its proceedings. 

Failure or refusal of car companies to file mileage 
report and statement on or before September 
Ist subject such companies to penalty. 

Supplemental mileage reports are required of rail- 
road companies and must be filed on or before 
the first day of September with the Arkansas 
Corporation Commission. 





lransportation, freight line and private car com- 
panies are required to make a sworn statement, 
on or before the first day of September of each 
aa of the aggregate Hl and average num- 
er of miles made by their cars in the ordinary 
course of business during the year preceding 
the first day of July. 


~— 9 

f a corporation which is required to pay a fran- 
chise tax wilfully and intentionally fails or 
neglects to pay same within 30 days after ex- 
piration of due date (August 10) charter of 
corporation may be annulled or forfeited. 

Se Next Preceding the Third Monday in 

ept. 
Aaalbestion to raise or lower the valuation of any 
property must be made to the Equalization 
oard on or before the first Saturday next pre- 
ceding the third Monday in September. 

Sept. 15 
econd installment of income tax due, unless tax- 
payer is on fiscal year other than calendar year. 

Monthly sales tax report and remittance due. 
Sept. 30 
All hearings on petitions of public utility com- 
panies for a review of their assessments are 
required to be had before the Corporation Com- 
mission during the month of September. 
If motor vehicle registrations and licenses are 
issued after September 30th, the charge shall be 

















one-fourth of that for the calendar year, etc. 


CALIFORNIA 


Sept. 
Scene establishments and schools of cos- 
metology registration fees are due and payable 
during the month of September. 

Gasoline tax due; distributors required to make 
physical inventory. 

Motor vehicle registration fee reduced to 4/12 of 
annual rate. 


Sept. 5 
ish packers’ 


Sept. 10—— 

Alcoholic beverage monthly statement of sales by 
manufacturers and importers due. 

Cattle transporters’ monthly report due. 

Kelp monthly report due. 

Kelp ewww tax due. 

Petroleum and natural gas companies’ 
reports due. 


Sept. 15—— 

zasoline distributors’ return due. 

Last day, without penalty, for payment of the 
balance of the franchise tax by corporations 
using the calendar year for their fiscal year, 
provided that banks and financial corporations 
pay on or before 15th day following Commis- 
sioner’s notice of rate, whichever is later. 


Sept. 30—— 


mitation dairy products monthly report due. 
Slaughter house monthly report due. 








monthly report due. 


monthly 


COLORADO 





Sept. 
mployment agencies required to file a report with 
the deputy state labor commissioner monthly. 

Sept. 1 ; 
etween this date and Aug. 
of delinquency are mailed. 
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1 preceding, notices 


Sept.—First Tuesday—— 
County commissioners meet as a county board of 
equalization to continue not less than three nor 

more than ten days. 


Sept.—Second Monday— : 
olorado Tax Commission meets on this date. 


Sept. 10 

Class A private carriers must file a report and pay 

tax for preceding month, on or before this date. 

Motor vehicle carriers must file a report and pay 

the tax for the preceding month, on or before 
this date. 

Sept. 15 
Coal mine owners’ report due on this date. 
Retail sales tax return and tax due. 

Use tax return due. 

Sept.—Third Tuesday 

ounty commissioners meet as a county board of 
equalization to continue not less than two days 
nor more than ten days. 

Sept. 20 
Class A private carriers notified of tax due, 




















on or 
before this date. 
Motor vehicle carriers notified of tax due, on or 
before this date. 
Sept. 25 
Coal mine owners’ royalty tax due on or before 
this date. 


Gasoline distributors’ statement to state oil in- 
spector due on or before this date. 

Gasoline tax due on or before this date. 

Report of motor fuel deliveries made during the 
preceding month required of all common carriers 
on or before this date. 


CONNECTICUT 





Sept. 1 

Assessment date and lien date in Ansonia, 
field, Milford, Stratford and West Haven. 

Gasoline tax due from distributors. 
Income tax due and payable. 
Motion picture exhibition license fees due. 
Motion picture projectors’ license fees due. 
Nitro-cellulose film license fees due. 
Pharmacy license fees due. 


Sept. 10—— 
heatre reports due. 


Sept. 15: — 
Gasoline distributors’ reports due. 
Cigarette distributors’ monthly (inventory) report 
due. 


Sept. 30—— ; 
Annual report: Last day for filing Secretary ol 
State’s certified copy of August report with town 
clerk. 
Forest land owner’s application for separate valua- 
tion of land and timber due. 


Fair- 





DELAWARE 
Sept. 1 
ast day for payment of Wilmington 
school taxes without penalty. 
Monthly alcoholic beverage report due. 
Sept. 15—— 
Gasoline filling station report. 
Last day to file alcoholic beverage report. 





city and 








Sept. 30 
asoline tax report and tax due. 
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DISTRICT OF COLUMBIA 


—_ i——. .. : 
First half of general property taxes due during 


this month, 
First 
lighting, 
this month. 


half of gross earnings tax of gas, electric 
and telephone companies due during 


First half of gross receipts tax of street railroad | 


companies due during this month. 
First Monday 











Board of Personal Tax Appeals convenes. 
Sept. 10 
Ricchelic beverage statements due. 
Sept. 30 A oer 
Last day to pay first half of general property 
taxes. A 
Last day to pay first half of gross earnings tax 
of gas, electric lighting, and telephone com- 
panies. 


Last day to pay first half of gross receipts tax of 


street railroad companies. 


Monthly gasoline tax report and tax due. 


FLORIDA 





Sept.—First Monday 
Meeting of Board of County 


hear complaints regarding assessments. 





Sept. 10 


Gasoline inspection fees and reports due. 


Lime kiln reports and fees due. 
Sept. 15——— 

Chain store 

taxes due. 


monthly reports 


and gross 


Commissioners 


to 


receipts 


Gasoline sales and storage reports and taxes due. 





Sept. 30 


Fresh water fish dealers’ reports due. 


Reduction of motor vehicle registration fees. 








oard of Auto transportation company mileage tax reports 
ree nor due. 
GEORGIA 
te. m Sept. 1—— | 
ailroad and express companies’ property taxes | 
ind pay due on or before this date. Delinquent if paid 
is date. later than December 20th. | 
ind pay Gasoline distributor’s registration due. 
- before Sept. 5—— ae 
Dealers and distributors of oysters and shrimp re- 
ports due. 
Sept. 15 
Third installment of income tax on calendar year 
basis due. 
Sept. 20-——— 
. Gasoline reports and taxes due. 
yoard of Sept. 30—— 
wo days Carbonic acid gas report and tax due. 
Motor carrier’s monthly report due. 
e, on or IDAHO 
Sept. 1 
» ON OF Last day for corporations to file annual license tax 
statement with Secretary of State and county 
R recorder of each county in Idaho wherein the 
r before articles of such corporations are filed. 
: lf annual franchise (license) tax is not paid on 
oil in or before the hour of 4 o’clock P. M. on this 
date annually, the tax becomes delinquent. 
Sept. 10 
ring the Monthly report of dealers in dairy products sub- 
carriers Stitutes due. 
Beer excise tax and report due. 
Sept. 15—— 
Sales tax return and payment due. 
Second half of income tax based on calendar- year 
: a return must be paid on or before this date in 
ia, Fat cases where taxpayer has elected to pay tax in 
n. 2 equal instalments rather than pay whole 
amount of tax on March 15. 
Report and license tax of electric generating com- 
2 canies due. 
a Gasoline dealers’ report and tax due. 
Electric light and power companies’ report and 
kilowatt tax due. 
_ Retail sales tax and return due. 
Sept. 30- 
At the t time of filing a certified copy of articles 
incorporation, when filed on or between the 
y) report Ist day of July and the 30th day of September. 
In any vear, there shall be paid, in addition to 
all other fees required to be paid. the full 
’ amount of the annual license tax. 
retary ol Public utilities must file annual report with Public 
vith town Utilities Commission on or before this date. 
Commission may extend time for making and 
ite valua- hling report for a period not exceeding 60 days. 
ILLINOIS 
ee 4 
city and Cook County full personal property tax and first 


delinquent. 


ustallment of real estate taxes for the year 


1935 


Second installment of real property taxes remain- 
ing unpaid on this date bear interest, 


90k County. 

a Sept. 5 
—_ storage warehouse 

veld in storage due. 





monthly 








report 


of 


except in 


food 


Sept. 


| Sept. 15 


Sept. 20 


Sept. 


STATE TAX CALENDAR 


| 
ast day for Boards 
County) to adjourn. 





Petroleum products inspection fees for July due. 

Retailers’ occupation (sales) tax reports and taxes 
due. 

Alcoholic beverage tax return of manufacturers 
and importing distributors due between Ist 
15th of each month, 





Last day for distributors of motor vehicle fuel to 
make monthly return and to pay tax. 

Last day for non-distributors to file monthly 
fuel report and pay tax. 

Last day for registered brokers to make return of | 
sales of motor fuel. 

30 

Last day for carriers to file monthly report 
motor fuel delivered during previous month. 


INDIANA 


motor 





of 


Sept. 1—— 


Employment agency reports due. 
Semi-monthly payment of excise taxes 
products and alcoholic beverages due. 


on 


Seite. 10—— 


Petroleum oils inspection fees due. 


Sept. 15—— 


3ank and trust company reports due. 
Imitation condensed milk tax due. 
Common carriers’ gasoline reports due. 
Semi-monthly payment of excise taxes 
products and alcoholic beverages due. 


on malt 


| Third Monday—— 


Final meeting of State Board of 
ers. 


| Sept. 20——— 


Sept. 25 





Bank and trust company taxes and building and 
loan association reports and taxes due. 

Fourth Monday 

Appeals from municipal levies due. 








Gasoline dealers’ reports and taxes due. 


IOWA 
Sept. 1——- 


Annual corporation report: Any corporation which 
fails to make the annual report and pay the 
annual fee (by August 31), in addition to the 
annual fee of $1 incurs a penalty of $1 beginning 
with the first day of September. 

Annual corporation report: On or before the first 
day of September each year the Secretary of 
State is required to send by registered mail to 
each corporation, delinquent in making its an- 
nual report and paying its annual fee, a notice 
of such delinquency and of the penalties. 

Davenport city taxes are due and payable on this 
date annually. 


General property taxes (second half) are payable 


at office of county treasurer annually by this 
date. 
| Sept. 30 ; . 
Last day to pay second half of general property 





taxes to county treasurer without penalty. 


KANSAS 
Sept. 1—— 
Property acquiring situs in any county before this 
date taxable for the year. 





Last day for State Tax Commission to assess car 
companies. 
Sept. 10 
Oil inspection reports due. 
Sept. 15- 
Motor carrier reports and fees due and lien at- 
taches. 
Sept. 25—— 


Gasoline reports and taxes due. 


KENTUCKY 


Sept. 1 : 
Property tax on bank deposits due. 





| 
of Review (outside Cook | 
| 


and | 


malt 


Tax Commission- | 
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Monthly alcoholic beverage report of hotels, 
taurants and clubs due. 
Breweries and manufacturers of beer and wine file 
monthly report and pay barrel tax on this date. 
Sept. 15 
Motor carrier operators’ reports due. 
Motor carrier mileage tax due. 
Assessors in cities of the fifth class make out a 
list of taxable property between September 15 
| and November 15. 
. 20 
| Crude petroleum transporters’ monthly report due. 
| _ Oil production tax due. 
| 


res- 





Sep 








Sept. 30 
Gasoline reports (except refinery reports) and taxes 
due. 
LOUISIANA 
Sept. i—— J : ° 
Second installment of New Orleans real estate 
taxes due during September. 
New Orleans personal property tax and tax on 


public utilities or the first installment thereof 

due during the month of September. 
Certificates of registration of fertilizers expire. 
Oyster vessel license tax due. 





Sept. 5 
Wholesale fish dealer’s report due. 
Sept. 10 
yster severance tax report due. 
| Shrimp severance tax report and tax due. 
Returns from shrimp freighters and ice boats due. 
| Reports of imported gasoline due. 
Parish gasoline tax reports and tax due. 
Reports and tax on imported kerosene due. 
| Reports of imported alcoholic beverages due. 
Sept. 15 
Carriers’ report of gasoline transported due. 
Carriers’ report of alcoholic beverages transported 
due. 
| Sept. 20 
| Gasoline tax report and tax due. 
Kerosene tax report and tax due. 
Alcoholic beverage tax report and tax due. 
Sept. 30-—— 
| Auctioneers’ report due in City of New Orleans. 
Oyster severance tax due. 
Severance tax on brine report and taxes due. 











MAINE 
Sept. 1—— 
Franchise tax becomes due and payable on this 
date. 


State treasurer issues his warrants to county treas- 
urers for payment of state tax. 

County treasurers issue their warrants to town 
treasurers requiring payment of county tax. 

Small loan agency monthly reports due. 

Gasoline tax due. 

| Sept. 10-—— 

| Inspection fees for packing of foods due. 

Sardine packing inspection fees due. 

; Sept. 15——— 

Gasoline tax sales report due. 

One-third of tax on a railroad and street railway 
companies payable. 








MARYLAND 


Sept. 1—— 

Application to Appeal Tax Court for exemption 
of personal property of manufacturers in Balti- 
more City, from taxes levied by said city for 
city purposes shall be made (only in initial year) 
prior to this date. 

Licenses to pack oysters become effective. 

Licenses to tong oysters become effective. 


Sept. 

Last day to file monthly account of tobacco sales 
on or through Baltimore market. 

Last day to file cold storage warehouse monthly 








Bonded warehousemen file report and pay excise report. 
tax on distilled spirits on this date. . Sept. 10 
Property tax report of owners or proprietors of Last day to file monthly statement or declaration 
distilleries in which distilled spirits are stored of insurance brokers, agents, or solicitors. 
__ due between September 1 and October 1. Last day to make return and pay distilled spirits 
The assessor assesses as of this date all lands, tax. 
improvements and personalty subject to an Last day to pay admissions tax. 
ad valorem tax in cities of the first class. : 
Gas, water, ferry, bridge, street railway, express, Sept. 15— , 
electric light, electric power, telegraph, press Milk control fees due. 
dispatch, telephone, turnpike, palace car, dining | Sept. 30 
car, sleeping car and chair car corporations Last day to pay ordinary state taxes, levied on 
exercising franchises in cities of the first and assessments by county commissioners or Appeal 


second class file return with city 
tween September 1 and October 1. 
Report of turnpike companies due between 
tember Ist and October Ist. 
Sept. 2 
Proy aid taxes on distilled spirits due. 
Sept. 
lla ment agency reports due. 
| Sept. 10—— 
Refinery monthly report due. 
Monthly excise tax report of blenders and recti 
fiers of distilled spirits and excise tax due. 








assessor be- 


Sep- 


Tax Court, without interest. 

Last day to pay, without interest, ordinary state, 

county, and/or city taxes levied on assessments 
by County Commissioners or Appeal Tax Court 
of Baltimore City where calendar year is tax- 
able year and January 1 date of finality. 

Last day to file dealer’s report and pay tax on 
gasoline sold or used during next preceding 
calendar month. 

Last day to file beer tax report and pay tax on 

- | beer sold during preceding month. 
| Last day to pay cosmetics tax. 
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MASSACHUSETTS 
Sept. 1 
Vheatre license fees due 


Application for refund of motor vehicle registra 
tion fees on vehicles sold or lost prior to Au- 
gust 1 due. 

Sept. 10 
Alcoholic beverage excise tax return and tax due. 
Sept. 15 


Cold storage warehouse reports due. 
Motor fuel distributor’s return and tax due. 


MICHIGAN 
Sept. 1— 
Motor vehicle 
this date. 
Severance tax and reports due. 


Hlalf rate for registration after 


Delinquent taxes for 1932 and prior years may be 
paid in 10 annual installments beginning on 
this date 

Chauffeurs’ license fee for the year reduced after 
this date. 

Sept. 5 
Gasoline: Common carrier's statement due. 
Sept. 10 

Fur dealers: Last day to make monthly report. 

Common and contract carriers’ monthly report 
due. 

Sept. 11 
If any corporation fails to file the reports and 


pay the fees required by the franchise tax laws, 
within the time specified, and continues in de 
fault for 10 days thereafter, its corporate powers 
will be suspended thereafter until such report is 


filed. 
Sept. 15— 
Fourth class city taxes upon the July roll delin 
quent. 
Nursery stock: Last day to pay all license fees. 
Monthly sales tax and return due. 
Sept. 20 
Gasoline: Wholesale distributor’s statement and 


tax due. 
Severance tax and reports delinquent. 
Sept. 30 
Clam and mussel license expires 


Chain store licenses issued before this date at full 
vear rate. 
MINNESOTA 
Sept. 1 
Gross earnings taxes of railroads (second semi 
annual payment) due. 
Motion picture exhibition licenses expire. 
Quarterly installment of property taxes due: Op 
tional. 
Sept. 5 
Cold storage warehouse reports due. 
Second Tuesday——— 
State ‘Tax Commission meets. 
Sent. 10 
Live stock commission merchants’ statements due 
Liquor reports of wholesalers, brewers, and dis- 


tillers due. 
Sept. 15 
Public terminal grain warehouse reports due. 
Nursery stock dealers’ certificates expire 
Gasoline tax and fees due. 
Oil inspection fees due. 
Income tax (second installment) 
Interstate carriers’ truck 
Sept. 20 
Common carriers’ liquor reports due. 


due. 
mile tax and report due. 


MISSISSIPPI 

Sept. 1 : 
Oyster packers and canners file sworn statement 
on this date as to the number of barrels of 


oysters purchased and caught during the preced 
ing month, 

Ovster, sea food, ete., monthly 
due on this date. 

\dmission (amusement) tax and report is due be- 
tween the Ist and 10th of each month. 

On or before the date the collector shall mail to 
each privilege taxpayer holding an annual license 
and whose license will expire in February, a 
notice thereof and a renewal blank. 

Sept. 5 

Wholesale oyster and sea food deaiers file monthly 
report on this date. 

Sept. 10 
Every dealer in motor vehicles shall file a monthly 
report with the tax collector on this date. 
Admission (amusement) tax and report is due be- 
tween the Ist and 10th of each month. 


inspection tax is 


Motor vehicle monthly mileage tax reports are 

due on or before this date. 
Sept. 15—— 

Retail dealers in gasoline file monthly report on 
this date. 

Monthly gross sales tax and report due on this 
date. 

Distributors and wholesale dealers of gasoline file 
monthly report and pay monthly tax on this 
date. 


Common carriers must file monthly report, on this 
date, of gasoline and oil delivered by them. 


THE TAX MAGAZINE 


Vhird quarterly installment of the income tax is 
due on or before this date where the return is 


made on the basis of a calendar vear. 
Third Monday- ; 
lax collector proceeds to sell lands, on which 


taxes have not been paid, and which were adver- 
tised for sale after August 1. 


MISSOURI 
Sept. 1 
Corporations which register on this date or within 
29 days thereafter pay a $20 registration fee. 
Property taxes of railroad, street car, bridge, tele- 
graph, telephone, express, electric power and 
light, transmission, oil pipe line and private car 
companies and upon their franchises due. 
First class city property taxes due between May 1 
and this date. 
Second class city property taxes due. 
First class city property taxes delinquent. 
First Monday—— 
County, Boards of Equalization meet to equalize 
merchants’ and manufacturers’ statements. 
Sept. 15—— 
Assessment date in first class cities. 


Lien date for taxes on bank shares in first class 
cities. c : : 

Gasoline: Statement of distributors and dealers 
due. 


Sales tax monthly return due. 


Fourth Monday—— 


County Boards of Equalization meet to hear com- | 


plaints as to increases in merchants’ and manu- 
facturers’ statements. 
Sept. 25—— 
Gasoline: 
Distributor’s and dealer’s report of gasoline re- 
ceived due. 


Creameries, butter, cheese, or 
reports are due. 
Milk or cream buying stations reports due. 
Sept. 15—— 
Alcoholic 


ice cream factories’ 


beverages, brewers’, and wholesalers’ 
monthly report and tax due. 
Railroads and common carriers file monthly re- | 


port on or before this date with State Treasurer 
and State Board of Equalization of gasoline 
delivered in state. 

Dealers’ monthly gasoline tax and report due to 
State Board of Equalization on or before this 
date. 

Alcoholic beverages, brewers’ and 
monthly report and excise tax due. 

Sept. 20—-—— 

Oil producers’ 

tax due. 
Sept. 30 —- 


wholesalers’ 


additional license tax report and 


Express companies pay gross receipts tax to State | 


Board of Equalization on or before this date 
annually. 
Public warehousemen’s reports are due 
NEBRASKA 
Sept. 1, 1931—- : 
Second installment of real property taxes (except 


in Omaha) becomes delinquent on this date. 
Second half of city taxes for Lincoln becomes de- 
linquent on this date. 
Manufacturers and distributors of alcoholic liquor 
at wholesale must make a return with the Liquor 


Control Commission between the first and 
fifteenth of each month showing amount of 
liquor manufactured and sold during the pre- 


ceding month. 


First Monday—— 
| 


The fiscal vear for the City of Lincoln commences 
on this date. 
Sept. 5—— 
Reports of public grain warehouses due 
Sept. 10——— 
Employment agencies’ reports due. 
Railroad monthly reports of passes due. 
Sept. 15—— 
Annual statement of foreign corporations due. 
Reports and taxes of retail imitation butter dealers 
due. 
| Gasoline dealers’ reports and taxes due. 
| Gasoline carriers’ reports due. 
The tax per barrel on alcoholic 
paid on or before this date. 


« 


NEVADA 
Sept. 1—— 
} Petroleum products report and fees due. 
| Sept. 25 
Gasoline (motor vehicle fuel) 
reports and tax due. 





dealers’ and users 
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NEW HAMPSHIRE 


Sept. 1- 

The collector is required to send a gasoline distrib 
utor’s monthly tax due to every person taxed 
or his agent. if known. 

Sept. 10—— 

It is the duty of the Public Service Commission 
to determine the facts upon any petition filed 
prior to May 1. 

Monthly report of agents of unlicensed fire insur 
ance companies due. 

Monthly report of manufacturers and wholesalers 
of beverages due. 


Monthly report of foreign manufacturers and 
wholesalers of beverages due. 
| Monthly beverage report and fee of on-sale and 


off-sale permittees due. 
Sept. 15 
Property of insolvent street railways are not to be 
taxed if certificate of insolvency is filed by the 
Public Service Commission. 
Monthly report of gasoline distributors due. 








Tax due. 
Transporter’s statement due. 
| Sept. 30- 
Last day for 2 per cent discount on second class 
city property taxes. 
Soft drink report due. 
Manufacturers’, wholesalers’ and dealers’ tax due. | 
MONTANA 
Sept. 1 
Taxidermists’ reports are due. 
Sept. 10 


beverages must be 


’ 


Sept. 29—— ; 
The Tax Commission shall file with the State 
‘Treasurer certificates of their decisions. 
NEW JERSEY 
Sept. 1—— : 4 
On or before this date distributors pay gasoline 
tax. 
Interest penalty, at the rate of 1 per cent per 


month, incurred by express, parlor and sleeping 
car companies failing to pay gross receipts tax 
| within 1 month after notification by State 








lax 
Commissioner (Aug. 1). 
| Sept. 5 
Cold storage warehouses file report. 
Sept. 10- 
Operators of interstate busses file monthly state 


ment on or before this date. 

Operators of motor busses, within the limits of a 
“municipality,” file a statement and pay the 
gross receipts tax on or before this date. 

| Sept. 15— 

Manufacturers, distributors, 
warehousemen and 
erages reports due. 

Sept. 30——— 

Yistributors of motor vehicle fuel 
ports on or before this (last 
month) date. 

‘Transporters of gasoline must, within 60 days after 
the close of each month, furnish a statement, 
to the State Tax Commissioner, of all deliveries 
to points in New Jersey. 


NEW MEXICO 





transporters, 
importers of 


stores, 
aleoholic hey 


file monthly 
business 


re 


day ol 


| Sept. 1—— 
| Express company 
| and this date. 
| Sept. 15—— 
Gross income (occupational) taxes and reports due 
| Express company agents’ reports due. 
Third Monday—— 
State Tax Commission meets to assess 
| companies. Taxpayer may appear for 
before assessment is completed. 

Sept. 20—— 

Pipe line license fees due. 

Motor carrier reports and taxes due. 
Sept. 25——— 
| Gasoline distributors’, retail dealers’ taxes and re 
| ports due; taxes and reports on gasoline pu 


reports due between June 


express 
hearing 


| 





chased from unlicensed distributors and dealers 
due; carriers’ reports due. 
| 
| NEW YORK 
| Sept. 1—— _ : , 
| Lien date for school taxes in Westchester County 
| 


Billiard Rooms, etc.: Annual license tax payable 
Milk Stations: License year begins on this date 
Steamship Tickets: License tax to engage in the 
sale of same payable on this date. 
Warehouses; Cold Storage: License tax 
on this date. 
Sept. 5— 
Cold storage warehouse monthly report due. 
| Sept. 30-——— 
| Last day to pay school taxes. 


hle 
payanie 


Last day to pay school taxes in Westchiestet 
County without penalty. 
NORTH CAROLINA 
| Sept. 1— ; 
Two per cent discount period on property taxe> 
expires. 
Sept. 10—— 


Ice cream manufacturers’ reports due. 





Alcoholic beverage excise tax is due on or belore 
the 10th day of each month. 
Sept. 15 
Second installment of income tax due. 
Monthly gross sales return and tax due on 
before this date. 
Sept. 20—— 
Gasoline tax and report due. 
Sept. 29——— 





Commissioner certifies franchise report delinqué! 
cies to Secretary of State 90 days after due date 


fea 


heads 


Firs 


Sept 





trib 
faxed 


Ission 
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NORTH DAKOTA | op. 5—— 
Sept. 1—— ’enalty attaches on this date for failure to pay 
Fur dealers’ license expires. | annual franchise (license) tax when due. 
Oil inspection reports and fees due. | Sept. 10 d 
lractor fuel oil report and fee due. | Oil well license tax and report due on or before 
Sept. 10——— this date to county treasurer. 
Oil inspection fees delinquent. | Sept. 15 


Fish poundage fee and report and meat dealers’ 

report due on or before this date. 

Gasoline tax and report due to Secretary of State 

on or before this date. 

Third quarterly installment of property taxes due. 
Sept.—Third Monday 
| State Tax Commission meets to equalize assess- 
cares | ments. 


Grain warehouse reports delinquent. | 

fractor fuel oil fees delinquent. 
Sept. 15 

Third installment of income tax on calendar 

basis due. 

Gasoline reports and taxes due. 

Personal property taxes subject to distraint. 

Interstate motor carriers mileage report and 





year | 











due. Public utilities property tax assessment roll pre- 
Sept. 20 | pared by State Tax Commission prior to this 
Surety liable on oil dealers’ bonds. date. 
Sept. 30 | Sept. 20—— 





Alcoholic beverage excise tax and report due. 


Cream station and dairy monthly reports due. ws : 
Motor carrier’s tax due on or before this date. 


Grain warehouse reports due. 


OHIO PENNSYLVANIA 


= Sept. 1—— . 
In all cities other than cities of the first class the 
mercantile license tax is due on this date. 
In counties of the fourth class the triennial assess- 
ment must be completed on or before this date. 
In cities of the third class the assessor must com- 
plete his assessment on or before this date. 
Three per cent penalty accrues on delinquent 
taxes in cities of the first class. 
Second Monday 
Precepts issued to take county triennial assessment 
in counties of the fifth to eighth classes. 


Sept. 1 
Last day without penalty for railroads, including 
street, suburban and interurban railroad cor- 
porations to file excise tax report. | 
lax Commission may extend time not over ninety 
days. 

Last day for auditor to certify to state treasurer 
for collection the amount of excise tax charged 
against equipment freight line, and sleeping car 
corporations, 

First Monday— 
Assessment date for cooling, electric light, express, 








gas, heating, messenger, natural gas, pipe lines, Sept. 10 
signal, telegraph, telephone, union depot, water Amusement tax monthly reports and payments 
transportation, and waterworks corporations for due, : 
excise fax. Liquor importers’ reports to Department of Reve- 
Sept. 5—— nue due. 
Last day for employment agencies to file monthly Malt beverage tax reports to Department of Reve- 
report. . nue due. 


Sept. 15——- 
Liquor manufacturers’ report and tax due. 

Four months after June 1—— 

Borough taxes delinquent. 

| Sept. 30-—-— 

Monthly reports and tax payments of distributors 
and carriers of liquid fuels due. 

Before the first day of October of each and every 


Second Monday 
Date of annual determination of valuations by tax 
commission, 
Sept. 10——— 
Alcoholic beverage tax reports due. 
Last day for payment of last installment of real 
property and public utility real and tangible 
personal property taxes if paid. in ten install- 





ments. year during which a_ corporation is liable on 
Admissions tax reports and payments due. assumed evidences of indebtedness it is required 
Sent, 15——_—- to give notice in writing to any person who may 


at such time be liable for the payment on taxes 


Monthly report of unregistered dealers in motor : : 
upon such evidences of indebtedness. 


vehicle fuel due. 
Sept. 20- 
last half of tangible and intangible personal prop- 
erty taxes of taxpayers making returns to county 





RHODE ISLAND 





5 : Sept. 10——- 
auditors and all tangible personal property taxes Gasoline distributor’s monthly tax due. 
of intercounty corporations due. Sept. 15 


Last day without penalty for dealer to report sales 
or taxable use of motor vehicle fuel during pre- 
ceding calendar month. 

Private motor carriers’ monthly report and emer- 
wxency tax due. 

Sept. 30 
Last day for bakeries to renew annual registration. 
Last day to file monthly fishing report. 
lransportation companies, including pipe lines re- 


Gasoline distributor’s monthly report due. 


SOUTH 
Sept. 1-10-—— 
Admissions to amusements return 
due between these dates. 


Power tax and report of public utilities due be- 
tween these dates. 


CAROLINA 





and stamp tax 


port all deliveries of motor vehicle fuel in Ohio | Sept. 4—— 
during preceding calendar month. ‘isheries monthly stamp report due not later than 
Gasoline tax for preceding calendar month due. this date. 
Sept. 5—— 
OKLAHOMA ‘ishing license tax report is due within 5 days of 
in. 1 the end of each calendar month. 


Oyster or clam shuckers stamp report must be 
mailed on or before the 5th day of each suc- 
ceeding month. 


Property moved into the State between January Ist 
and September Ist is subject to taxation. 
Gross production tax and report on oil and gas 











due Sturgeon, caviar or shad dealers file a report 
Excies tin on pete —— _within 5 days of the end of each month. 
tn. 5—— PO PTOreu ESE pOre dei tae Cue. Tobacco warehousemen required to file statement 
. 7 5 av C 
Reports from mines (other than coal) due. Se Pg ee See Sew Say Se eee See: 
Sept. 10— ke 


When any person required to list property for taxa- 
tion shall have been prevented by sickness or 
absence from giving to the auditor the statement 
or return for taxation required, such person or 
his agent may, at any time prior to 10th day of 
September of assessment year make out state- 
ment. 

Sept. 15—— 
All property taxes shall be due and payable be- 


Report of manufacturers of non-intoxicating alco- 
holic beverages due. 

Report and tax of wholesalers of non-intoxicating 
alcoholic beverages due. 

Sept. 15—— 

Gasoline tax and reports due. 

Second half of income tax due. 

Gas pipe line reports of daily meter readings due. 

Mileage report and tax of motor vehicle carriers 


dace tween this date and December 3lst after their 
5 : assessment in each and every year. 
tr > aged —— Sept. 20—— ies 
ithly sales tax and report due. Gasoline tax and report of distributors, dealers, 
eports from coal mines due. 


importers and stores due on or before this date. 
Sept. 30—— 
Phosphates royalty must be paid at the end of 
every quarter, or three months, the first quarter 
OREGON to commence to run on the first day of January 
Sept. 1 be each year, 


Railroads file annual report with Secretary of State 
_on or before this date. 


Sept. 30———_ 
Fur dealers’ reports due. 





SOUTH DAKOTA 





5 Special motor carriers’ monthly fee due. Sept. 1—— 
" 4 | Warehouse reports due. 
ast day for corporations to pay annual franchise | Sept. 10—— 





license) tax without being subject to $100 fine. | Employment agency reports due. 
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ous 15—— 
nspector of petroleum products may require re- 
port. 
Gasoline reports and taxes due. 
Monthly sales tax report and tax due. 
Sept. 30—— 
Chain store report and tax due within 30 days 
after this date. 
Severance report and tax due within 30 days after 
this date. 


TENNESSEE 


Sept. 1 
Susiness license tax on foreign building and loan 
associations must be paid on or before this date. 
3usiness license tax on building and loan associa- 
tions shall be paid on or before this date. 
Return of foreign building and loan associations 
shall be made on or before this date annually. 
Building and loan associations return required to 
be made annually on or before this date. 
Secretary of State is authorized and it is his duty, 
after this date each year, to issue a distress 
warrant for collection of franchise fee and pen- 
alty due from each delinquent corporation. 
Sept. 30 
Oils and volatile substances quarterly report re- 
uired to be furnished as of the last day of 
September. 








TEXAS 


Sept. 1—— 
Timber brands report due. 
Commercial fish dealer’s license fee due. 
Cigarette tax: Wholesale dealers’ reports of drop 
shipments due. 
Report of emigrant agents due. 
Special fee of motor bus companies due. 
Special fee of $10 for each vehicle due from com- 
mon carriers of property. 
Special fee of contract carriers due. 
Last day to operate motor busses without new 
number plates attached. 
Last day for motor carriers to operate vehicles 
without new number plates attached. 
Sept. 15——— ; 
Last day to pay motor bus special fee. 
Last day for common carriers of property to pay 
special fee of $10 for each vehicle to be operated. 
Last day for contract carriers to pay special fee. 





Cigarette tax: Wholesale dealer’s report of drop 
shipments due. 
Sept. 20 
Gasoline taxes and reports due. 
Sept. 25 
Monthly report and tax of cement distributors due. 
Oil production reports and taxes due. 
Sept. 30 
Oil production report: Oil 
| age due. 
Oil carriers’ report due. 











withdrawn from stor- 


UTAH 


Sept. 5 
Monthly report of cold storage warehouses due. 
Sept. 10—— ? 

Monthly report of dealers and manufacturers of 
alcoholic beverages due. 

Carriers’ report of motor fuel deliveries due. 

Sept. 15—— 

Third instalment of income (franchise) tax due. 

Gross ton mile return and fees due on commercial 
motor vehicles. 

Monthly gasoline tax and report due. 

Sales tax and return due. 





VERMONT 
Sept. 1—— ; 
Quarter-annual local property tax instalment due. 
Sept. 15-——— 
Car, express, railroad, steamboat, telegraph and 


telephone companies file annual report with Com- 
missioner of Taxes on or before this date. 


VIRGINIA 


Sept. 1—— 

Oyster planting ground rental due. 

Right to recover taxes paid when land taken by 
United States extended to this date of the vear 
following date of final determination of appeal. 

License year for oyster fishing or fishing for other 
shell fish begins. Oyster planting ground rental 
due. 

Sept. 1-10 

Oyster purchaser’s inspection fee due. 

Medicine, salve, liniments, etc., vendors’ reports 
due. 

Sept. 10——- 
Tobacco warehouse report due. 
Beer excise tax and report of beer sold during 
| previous month due on or before this date. 
3everages of not more than 3.2 per cent alcoholic 
content excise tax and report of beverages sold 
— previous month due on or before this 
date. 
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Se - Public utility gross operating revenue tax and WISCONSIN 
Roiine stock of electric railway corporations ap- return due. | Sept. 1—— 
portioned by State Corporation Commission on Retail sales tax return and payment due. Monthly report of cold storage wareliouses due. 
or before this date. Sept. 30- | Sept. 10 
Arbitrary assessment of railway and canal corpora- “xpress company gross receipts taxes delinquent. Ricoholic beverages monthly reports due. 
tion gross receipt taxes where no report is filed ls Oleomargarine license tax report due. 
Sept. 20 - | Sept. 20 
redline statement and tax due. WEST VIRGINIA Cacdlins dealers must file monthly report and pay 
Sept. 30——- om. 1—-— tax. 
Quarterly licenses expire. Jelinquent real estate is certified to the sheriff to | Sept. 30 


be sold for taxes. Privilege dividend return and tax due. 











WASHINGTON ee his collections of property | Tondmmas’ tea ae | come tax reports due. 
ny on utility assessments concluded. ome dealers’ reports due. } a ee a 
Sept.—First Tuesday-—— _ Brewers’ and beer distributors’ monthly report and | WYOMING 
State Board of Equalization meets. excise tax due. Sept. 7 
Sept. 15——— Sept. 15——— cc ee monthly gasoline tax and report due. 
Admissions tax and return due. Retail sales tax and return due. | Sept. 15 
root substitutes reports and taxes due. First bigs collector to attend at tixed places ae wong gasoline - en due. 7 
ie oe —— taxes, | Sept. ee return and tax due 
Gross income (occupation) tax and return due. Gasoline tax and reports due Motor carrier compensatory tax and report due. 
Court Decisions under Section 602/2(f) of the 1934 Act providing that, “All 
provisions of law * * * applicable in respect of taxes 
Bad Debts.—Claim for bad debt deduction for 1926 is imposed by Section 600 of the Revenue Act of 1926, shall a 
disallowed where, in payment of taxpayer’s debt, he ac- . = be applicable in respect of taxes imposed by this 
cepted shares of stock in a corporation organized to pur- section."—U. 5, District Court for the District of Colum- 
chase the assets and assume the debts of the indebted bia in Haskins Bros. & Co., a Body Corporate v. Henry Mor- 
corporation, the value of such stock closely approximating genthau, Jr., Secretary of the Treasury of the United States, 
the full amount of the debt. The acceptance of said stock William A, Julian, Treasurer of the United States, and John 
negatives the suggestion that the debt was = see ay to R. McCarl, Comptroller General of the United States. No. 
be worthless and charged off” in 1926.—U. Circuit Court 6710. 7 Ne ; ; ae — ; 
of Appeals, Seventh Circuit, in The United ae of Amer- Decision of Supreme Court of the District of Columbia 
ica v. Ida May Peterson, Individually and as Trustee of the affirmed. 
Eistate of P. A. Peterson. No. 5637. Oct. term, 1935, Apr. Community Property under Texas Law.—Whicre peti 
session, 1936. tioner, a Texas resident, in view of her hushand’s manage 
Decision of District Court reversed. ment of her — properties, made an agreement with 
, , ae him to regard as community property, bonuses and royal- 
Basis for Corporation Assets after a Consolidation.— eS a ee ee ae 
Where three ot were consolidated (in 1921) and ties on leases bys ye tng Pans a ee ye 
the new company took over all their assets and going Se ee ee ee eo 
businesses, which were continued by it, and for which the (Continued on page 501) 


new company issued its capital stock to the former stock- 
holders of the old companies in proportion to their re- 
spective holdings, the basis for depreciation and for the 
determination of gain or loss from the sale of capital assets 
acquired from the old companies is the same as it was 
while the property involyed was owned and held by them. 
“We think it was the purpose of the Section in question 
[Sec. 204(a) (7), 1924 Act] to prevent any so-called ‘stepped- 
up’ basis of valuation where no substantial amount of new 
capital was introduced.”—U. S. Circuit Court of Appeals, 
Seventh Circuit, in Fairbanks Court IVholesale Grocery Com- 
pany v. Commissioner of Internal Revenue. Nos. 5365 and 5366. 
Oct. term, 1935, Apr. session, 1936. 

Decision of Board of Tax Appeals, 30 BTA 769, athrmed. 


Charitable and Other Contributions: Base for 15 Per 
Cent Deduction Limitation.— Base for the computation of 
the 15 per cent limitation on the deduction for charitable 
and other contributions is gross income less all permissible 
deductions except contributions, regardless of whether the 
tax is computed under the capital net gain or capital net 
loss provisions of the 1926 and 1928 Acts. The Court holds 
that there is no merit in the contentions (1) that both Acts 
are invalid if construed to compel the deduction of capital 
net losses from gross income for the purpose of the 15 per 
cent limitation, and (2) that Section 101(})) is invalid in so 
far as it denies a taxpayer the right to deduct his capital 
net losses in full in determining taxable net income.—U. S. 
Circuit Court of Appeals, Seventh Circuit, in Sewell L. 
elvery v7 Commusstoner of Internal Revenue. Nos. 5728-5729. 
ect. term, 1935, Apr. session, 1936. 

Decision of Board of Tax Appeals, 32 BTA 948, athrmed. 


Coconut Oil Processing Tax Refund.—Lill of taxpayer 
for refund of processing taxes on coconut oil paid under 
Section 602% of the 1934 Act was properly dismissed by 
the District Court inasmuch as the suit is in effect one 
against the United States, having been brought against 
the Secretary of the Treasury, the Treasurer, and the 
a General in their official capacities, and since ©E 
the United States has not consented to be sued, the suit : : 
against its officers cannot be maintained. Moreover, ap- Interesting View of Entrance to the Supreme 


pellant had a plain, adequate, and complete remedy at law Court’s White Marble Temple 








wing Galloway, N. Y. 
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WASHINGTON 





Federal Taxes on Wines Reduced 
by New Law 


NDER the Liquor Tax Administration Act ap- 

proved by the President on June 26, 1936 
(Public—No. 815, 74th Cong.), taxes on wines con- 
taining 24 per cent or less of alcohol by volume are 
reduced 50 per cent, effective June 26 and 27, 1936," the 
Federal Alcohol Administration is established as an 
independent agency of the Government, and certain 
changes are made in the laws relating to supervision 
by the government of the production of, and the 
collection of taxes on, distilled spirits, wines, and 
fermented malt beverages. 

The new Federal Alcohol Administration will be 
composed of three members appointed by the Presi- 
dent by and with the advice and consent of the 
Senate. The appointment of officers and employees, 
except attorneys and necessary experts, is subject 
to the civil-service laws, and the compensation of all 
officers and employees is fixed in accordance with 
the Classification Act of 1923. 

The new rates of tax for wines are as follows (Sec. 
319): 

Sall Wines 

On wines containing not more than 14 per cent of abso 
lute alcohol, 5 cents per wine gallon; 

On wines containing more than 14 per cent and not 
more than 21 per cent of absolute alcohol, 10 cents per 
wine gallon; 

On wines containing more than 21 per cent and not 
exceeding 24 per cent of absolute alcohol, 20 cents per wince 
gallon; 

Sparkling IVines and IVine Cordials 
On each bottle or other container of champagne or 


sparkling wine, 2144 cents on each one-half pint or frac- 
tion thereof; 


On each bottle or other container of artificially carbon- 
ated wine, 14% cents on each one-half pint or fraction 
thereof; 

On each bottle or other container of liqueurs, cordials, 
or similar compounds, by whatever name sold or offered 
for sale, containing sweet wine, citrus-fruit wine, peach 
wine, cherry wine, apricot wine, or apple wine, fortified, 
respectively, with grape brandy, citrus-fruit brandy, apricot 


‘The effective date of the change in rates on still wines is June 26, 
1936, and that on sparkling wines and wine cordials is June 27, 1936. 


brandy, or apple brandy, 1%4 cents on each one-half pint 
or fraction thereof. 

Any of the foregoing articles containing more than 
24 per cent of absolute alcohol by volume (except ver- 
mouth, liqueurs, cordials, and similar compounds made in 
rectifying plants and containing tax-paid sweet wine, citrus- 
fruit wine, peach wine, cherry wine, berry wine, apricot 
wine, or apple wine, fortified, respectified, with grape 
brandy, citrus-fruit brandy, peach brandy, cherry brandy, 
berry brandy, apricot brandy, or apple brandy) are classed 
as distilled spirits and are taxed as such. The rate of tax 
for distilled spirits is unchanged, except that the tax on 
brandy or wine spirits used in the fortification of wines is 
reduced from 20 cents to 10 cents per proof-gallon. 

The Commissioner of Internal Revenue is author- 
ized to refund the amount of all taxes on liqueurs, 
cordials, and similar compounds paid by or assessed 
against rectifiers at the distilled spirits rate prior to 
the date of the enactment of the Liquor Tax Admin- 
istration Act. 


Section 326 of the Act amends Section 203 of the 
Liquor Taxing Act of 1934 to authorize the redemption 
of the strip stamps issued under the authority of that 
Act and unused. The purpose of this provision is to 
remove the incentive to bootleg these stamps. 


Section 327 provides that the tax paid on fer- 
mented malt liquor which was lawfully removed 
from a brewery to a brewery bottling house on or 
after March 22, 1933, and became unsalable without 
fraud, connivance or collusion on the part of the 
brewer and without removal from such bottling 
house, and was destroyed in the presence of a repre- 
sentative of the Bureau of Internal Revenue or was 
returned from such bottling house to the brewery in 
which made for use therein as brewing material, may 
be refunded to the brewer or credit allowed therefor. 
Claim for such refund must be filed within 90 days 
after such destruction or return to the brewery for 
use as brewing material, or, in the case of any beer, 
lager beer, ale, porter, or other similar fermented 
malt liquor so destroyed or returned before the date 
of the enactment of the Act (June 26, 1936), within 
ninety days after such date. 


A new provision (Sec. 324(g¢)) permits the sale of 
malt beverages at fairs, picnics, carnivals, and other 
similar places by a person or organization not other- 
wise engaged in business as a dealer in malt liquors. 
by payment before such sales are made of a special 
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tax of $2 for each 
sales are made. 


calendar month in which such 


A concession to hotels, which frequently serve 
large quantities of liquors for banquets, and which 
under prior law have incurred special tax as whole- 
sale dealers, is given in the provision that no retail 
dealer in liquors or malt liquors shall be held to be 
a wholesale dealer solely by reason of sales of 5 wine 
gallons or more to the same person at the same time 
when such sales are for immediate consumption on 
the premises where sold.—Sec. 324(e). 

The Treasury Department opposed approval of 
the bill because of its estimate that increased con- 
sumption of wines by reason of the reduced tax 
rates will not be sufficient to prevent a substantial 
loss in revenue. 


Carriers Taxing Act Held Invalid 
by District Court 


N A suit! testing the validity of the Railroad Re- 
I tirement Act and the Carriers Taxing Act, both 
of which were approved by the President on August 
29, 1935, Justice Jennings Bailey of the District 
Court of the United States for the District of Colum- 
bia held the Taxing Act invalid, insofar as the car- 
riers are concerned, and further decreed as follows: 

That the Railroad Retirement Board and its 
members are enjoined from taking any action to 
compel plaintiffs or their officers or any of them 
to provide any of the information or records re- 
quired by the Act; provided that the defendants ” 
at their own expense shall have the right to exam- 
ine the records of the plaintiffs 7 

That the Commissioner of Internal Revenue is 
permanently enjoined from taking any action to 
compel plaintiffs to pay any amount pursuant to 
Sections 2, 3 and 4 of the Tax Act, approved Au- 
gust 29, 1935, and from demanding, collecting or 
attempting to collect any such amount from plain- 
tiffs ; 

That, until the final determination of all appeals 
in the cause, such sums as have been or may be 
collected by any plaintiff carriers from their em- 
ployees by deduction from the compensation of 
the employees pursuant to Section 3(a) of the Tax 
\et, shall be held by such carriers in special ac- 
count or accounts, subject to the order of the 
Court; and that such carriers shall on July 31, 
1936, September 30, 1936, and quarterly thereafter 
make report to the Court of the amounts so held 
by each such carrier as of May 31, 1936, and as 
of the last day of each respective quarterly period 
thereafter; provided, however, that nothing in the 
decree shall be construed as forbidding the plain- 
tiff carriers from paving such sums to the Com- 
missioner of Internal Revenue pursuant to the 

Tax ct. 





'The Alton Railroad Company, et al. Plaintiffs, William S. Bailey, 


Octave Harris Barnes, et al., Interveners, v. Railroad Retirement Board 


and Murray W. Latimer, James A. Dailey, and Lee M. Eddy, individual- 
ly and as members of Railroad Retirement Board, and Guy T. Helvering, 
individually and as Commissioner of Internal Revenue. Devision rendered 
June 26, 1936. Findings of fact, conclusions of law and final decree 
rendered June 30, 1936. 

*See note 1. 

* See note 1. 
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The Carriers Taxing Act, which was held invalid, 
provides that there shall be levied upon the income 
of every employee of carriers 31% per cent of the 
compensation of such employee, not in excess of 
$300 per month, received by him, and that this tax 
shall be collected by the employer, by deducting it 
from the compensation of the employ ee. It further 
levies an excise tax upon the carrier of 3% per cent 
of the compensation not in excess of $300 per month 
paid by it to its employees. 

The Court stated that under the views of the Su- 
preme Court in Railroad Retirement Board v. Alton 
Railroad Co., 295 U. S. 330, the case in which the 
Railroad Retirement Act of 1934 was held unconsti- 
tutional, the Carriers Taxing Act of 1935 also 
transcends the powers of Congress. It is an attempt 
under the taxing power, Justice Bailey holds, to ac- 
complish that which is beyond the powers of Con- 
gress. Further, he concludes that if the exactions 
of the Tax Act are true taxes for revenue, the Tax 
Act violates the due process clause of the Fifth 
Amendment and is unconstitutional in that it arbi- 
trarily and unreasonably selects carriers, carrier em- 
ployees and employee “representatives” for taxation 
and is arbitrary and capricious in the nature and 
measures of the tax. 


© Ewing Galloway, N.Y. 


Striking Glimpse of Washington Monument 
and Capitol Through the East Portico 
of the Lincoln Memorial 
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The Undistributed Profit Tax 
Specific Credit 


IFFERENCES of opinion as to the interpreta- 

tion of various provisions of the Revenue Act of 

1936 have arisen, and in some instances the verdict 

of the courts will probably be necessary before an 
indisputable answer is available. 

Among such parts of the new law is Section 14 
(c), which, for the purpose of the computation of 
the surtax on undistributed profits, provides for a 
specific credit if the adjusted net income ? is less than 
$50,000. In such cases the rule is that the specific 
credit shall be “equal to the portion of the undis- 
tributed net income * which is in excess of 10 per 
cent of the adjusted net income and not in excess of 
$5,000.” * It is further provided that if a corporation 
is entitled to the specific credit, the tax shall be equal 
to the sum of a tax computed under subsection (b) 
upon the amount of the undistributed net income 
reduced by the amount of the specific credit, plus 7 
per cent of the specific credit. 

The surtax on undistributed profits provided by 
Section 14 (b) is equal to the sum of the following, 
subject to the application of the specific credit as 
provided in subsection (c) : 

7 per cent of the portion of the undistributed net income 


which is not in excess of 10 per cent of the adjusted net 
income, 

12 per cent of the portion of the undistributed net income 
which is in excess of 10 per cent and not in excess of 20 per 
cent of the adjusted net income. 

17 per cent of the portion of the undistributed net income 
which is in excess of 20 per cent and not in excess of 40 per 
cent of the adjusted net income. 

22 per cent of the portion of the undistributed net income 
which is in excess of 40 per cent and not in excess of 60 per 
cent of the adjusted net income. 

27 per cent of the portion of the undistributed net income 
which is in excess of 60 per cent of the adjusted net income. 


In illustration of the application of the specific 
credit provided in Section 14 (c), an example has 
previously been used * of a corporation having an 
adjusted net income of $40,000 which paid out 
$20,000 in dividends and had no contract restricting 
the payment of dividends. The “undistributed net 
income” being $20,000, the surtax was determined 
as follows: 

Per Cent 
f Adjusted 
Net Income 
First 10%—$4,000, increased under 

the specific credit provision to $ 5,000 at 7%—$ 350.00 
Next 10% 4,000 at 12%— 480.00 
Next 20% 8,000 at 17%— 1,360.00 
Next 20% (balance) 3,000 at 22%— 660.00 


Totals—‘Undistributed net 
income” $20,000 Surtax $2,850.00 





This was a condensation of the following compu- 
tation, in which the specific credit of $1,000, taxable 


. rhe | term » “adjusted net income,” dete in subsection (a) ol Sec- 
tion 14, means the net income minus the sum of- 

(A) The normal tax imposed by Section 13. 

(B) The credit provided in Section 26(a) relating to interest on cer- 
un obligations of the United States and Government corporations. 

(C) In the case of a holding company affiliate (as defined in Section 2 


i the Banking Act of 1933), the amount allowed as a credit under 
Section 26(d). 
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at a special rate of 7 per cent, is shown as a separate 
item; the regular surtax rates of 7, 12, 17 and 22 
per cent being applied to $19,000, which is the orig- 
inal assumed adjusted net income reduced by the 
amount of the specific credit of $1,000: 


First 10% of adjusted net income. . $4,000 at 7% $ 280 


Next 10% of adjusted net income 4,000 at 12% 480 
Next 20% of adjusted net income 8,000 at 17% 1,360 
Balance of adjusted net income 

(less credit) ; 3,000 at 22% 660 
Tax on specific credit re 1,000 at 7% 70 


Total tax $2,850 


Under another interpretation, the provision that 
the credit shall be “equal to the portion of the undis- 
tributed net income which is in excess of 10 per cent 
of the adjusted net income and not in excess of $5,000 
is applied to the example of a corporation having 
an adjusted net income of $40,000 and an undis- 
tributed net income of $20,000 as follows: Ten per 
cent of adjusted net income is $4,000. The portion 
of the undistributed net income which is in excess 
of $4,000 is $16,000, but since this is in excess of 
$5,000, the specific credit is the smaller of the two, 
or $5,000. With $5,000 as the specific credit, and 
the balance of the $20,000 of net income, or $15,000, 
taxed at the rates of 7, 12 and 17 per cent, the tax 
is computed as follows: 

Kirst 10% of adjusted net income. . $4,000 at 7% $ 280 


Next 10% of adjusted net income 4,000 at 12% 480 
Jalance of undistributed net income 7,000 at 17% 1,190 
Specific credit Pan Oh eee 5,000 at 7% 350 


Total we. < $2,301 300 


Under this method the tax, on the basis of the 
figures assumed in the above example, is $550 less 
than under the first method illustrated above. 

It is certain that both methods cannot be correct. 
As to justification for interpreting the law in the man- 
ner illustrated by the first method above, compare 
the following phrase from Section 14 (c) (1), rela- 
tive to the specific credit,——‘the portion of the undis- 
tributed net income which is in excess of 10 per cenium 
of the adjusted net income and not in excess of 
$5,000”—with the following phrase in Section 14(b), 
relating to imposition of the surtax,—“12 per centum 
of the portion of the undistributed net income which is 
in excess of 10 per centum and not in excess of 20 
per centum of the adjusted net income.” 





It seems to be a reasonable conclusion that the 
first-quoted phrase should be interpreted in the same 
manner as the second, and as to the latter there is 
no difference of opinion. The second phrase means 
the difference between 10 and 20 per cent. ‘The first, 
accordingly, would mean the difference between 10 
per cent and $5,000. 

The second interpretation, that of reading the 
phrase “and not in excess of $5,000” as if it read, 
“but not to exceed $5,000,” would lead to incon- 
gruous results in many cases. For example, a cor 


(D) In the case of a atin ‘urea association created unde: 
Title III of the National Housing Act, the amount allowed as a credit 
under Section 26(e). 

*The term “undistributed net income,” defined in subsection (a) of 
Section 14, means the adjusted net income (see note 1) minus the sum 
of the dividends paid credit provided in Section 27 and the credit 
provided in Section 26(c), relating to contracts restricting dividends. 

3 Section 14(c) (1). 

4“The Revenue Act of 1936—New Tax Provisions,’”’ July, 1936, issue 
of THe Tax MaGazine, p. 400. 
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poration with an adjusted net income of $49,999 
would pay as much as several hundred dollars less 
tax than one with adjusted net income of $1 more. 
Proponents of the second method (which often re- 
sults in less tax) will probably have the question 
tested in the courts if the Commissioner should adopt 


the first of the two methods of computation shown 
above. 


Board of Review Organized 


Ike Board of Review established by Title VII, 

Section 906(b) of the Revenue Act of 1936, was 
organized following the appointment, on June 29, by 
Secretary Morgenth: wu of five members from the 
legal staff of the Treasury Department. 

The law provides that a majority of the Board 
constitutes a quorum for the transaction of business. 
Ifence the full Board will not be appointed until 
needed. It is not expected that hearing of appeals 
from determinations of the commissioner will begin 
for several months. Meanwhile rules and regula- 
tions governing proceedings of the Loard and its 
divisions and other plans for the Board’s functioning 
will be formulated. 

The duty of the Board is to review decisions by 
the Commissioner of Internal Revenue allowing or 
disallowing claims for refunds of processing taxes 
under the terms of the Act. The Board will function 
in the field of processing tax refunds in very much 
the same manner as the Board of Tax Appeals func 
tions in connection with deficiency assessments of 
taxes. A claimant who is dissatisfied with the al 
lowance or disallowance of a claim for processing 
tax refund by the Commissioner of Internal Revenue 
is permitted at any time within three months to file 
“i petition with the Board requesting a hearing. If 
the claimant remains dissatisfied hee a case has 
heen decided by the Board of Review, he can then 
file a petition for further review before the United 
States Circuit Court of Appeals. 

The Act provides that the members of the Board 
shall be officers or employees of the Treasury De 
partment. The five members appointed are: 

I... S. Cannon (chairman), formerly general assist 
ant in the office of the Assistant General Counsel for 
the Bureau of Internal Revenue. 

William K. Laws (vice chairman); Mr. Laws has 
heen chief of the Legal Section of the Procurement 
Division. 

Perey S. Crewe, who has been a member of the 
\ssistant General Counsel’s Committee in the office 
of the Assistant General Counsel for the Bureau of 
Internal Revenue. 

H. Stewart McDonald, Jr., formerly attorney in 
the office of the General Counsel. 

John W. Edwards, who has been a special attor- 
ney in the office of the Assistant General Counsel for 
the Bureau of Internal Revenue. 


Forms for AAA Tax Refund Claims 


OR the purpose of allowing claims for refund 
with respect to articles exported and delivered 


for charitable distribution or use, cotton used in the 
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manufacture of large cotton bags, and certain floor 
stocks, Section 601 of the Revenue Act of 1936 
reenacts certain provisions of the Agricultural 
Adjustment .\ct, as amended. 

The claims which may be adjusted under the au 
thority given by the new law are those which have 
been, or may be, filed in accordance with the sections 
of the Aes and the regulations, and on the following 
claim forms: 
xe 


Section 
Form Covering Regulations of Act 
Bi \rticles exported Regs, 83, rev. 17(a) 
24C Articles delivered for char- 
itable distribution or 
use T. D. 4454 15(c) 
24Al Cotton used in’ manu- 
24X § facture of large cotton 
bags T. DD. 4486 Eta) 
2413 lloor stocks, bags, etc., 
held June 12, 13, 1934 jl6(e) (1) 
116(e)(3) 
241) l‘loor stocks, certain to-{T. D. 4494 
hacco products 4T. D.. 4530 16(e)(1) 
| T. D. 4593 
24k T. D. 4610 


\ ruling of the Treasury Department (MT:1” 
Mim. Coll. No. 4466, dated June 26, 1936) ane 
further information as follows relative to refunds 


authorized by Section 601 of the Revenue Act of 
1936. 


No refund may be made to the processor or other pet 
son who paid or was lable for the tax with respect to 
the articles on which any claim filed on one of the forms 
specified is based, except with respect to cotton processed 
by them and used in the manufacture of large cotton bags 
on which a claim filed on P. T. Form 24A or P. T. Form 
24X is based. Other processors and persons who paid th« 
tax with respect to articles exported or delivered for char 
itable distribution or use, ete., by them will be required 
to make their claims for refund under the provisions oi 
Tithe VIT of the Revenue Act of 1936. Forms will be 
provided for use in making such claims. 


Certification of Payment of Tax—Collectors shall certify 
on P. ‘T. Form 24A or P, T. Form 24X filed by processors 
as to the payment of tax on the cotton processed by them 
and claimed to have been used in the manufacture of larg¢ 
cotton bags. 


Completion of Clatms.—(a) Subdivision (b) of Section 
601 of the Revenue Act of 1936 provides that no refund 
under this section shall be allowed to any person except 
to the extent that he establishes that he has not received, 
and is not entitled to receive, reimbursement of such 
amount from the processor or other vendor with respect 
to the articles on which the claim is based. 

Multigraph forms, listed below, have been prepared fo: 
use by claimants in establishing the above facts in con 
nection with claims received in the Bureau. 

1140M-A Covering deliveries for charitable distributio: 

or use 

1141M-A Covering export shipments 

1129M-A Covering manufacture of large cotton bags 

1130M-A Covering floor stocks of certain articles 

\ supply of these forms will be forwarded to each col 
lector. The appropriate form should be forwarded by the 
collector to the claimant in connection with each claim now 
held, and subsequently received, in the collector’s office 

(b) In case any claim filed on P. T. Form 24C does 
not show that the amount with respect to which refund 
is claimed has not been included in the price of the product 
so delivered, and that such amount was not collected fron 
the organization, or the claimant has repaid or has en 
tered into a bona fide agreement in writing to repay sucl 
amount to the organization which received the product 
for charitable distribution or use, the collector shall fur 
nish to the claimant multigraph form 1131M-A for execu 
tion in lieu of form 1140M-A. 
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(c) In case any claim filed on P. T. Form 27 is sup- 
ported by bills of lading which show other persons or 
firms as consignors of the products exported, and no waiver 
is submitted, the collector shall furnish the claimant form 
1142M-A for execution thereon of waiver by the con- 
signor of any claim to refund with respect to the products 
exported, in addition to form 1141M-A. 

(d) A supply of multigraph forms 1131M-A and 1142M-A 
will be forwarded to each collector. 

All claims shall be forwarded to the Bureau at the 
earliest practicable date after receipt of the sworn state- 
ments and any necessary waivers. 

Correspondence in regard to the instructions set forth 


herein should refer to the number of this mimeograph and 
to the symbols MT:PT. 


Floor Stocks Claims Under Section 602 


Section 602 of the 1936 Act provides for a payment 
to certain persons, who, at the first moment of Jan- 
uary 6, 1936, held for sale or other disposition any 
articles processed wholly or in chief value from a 
commodity which was subject to processing tax 
under the AAA, as amended. 


The Treasury Department has announced (MT: 
Mim. Coll. No. 4464, dated June 26, 1936) that two 
claim forms for the purpose will be provided. P. T. 
Form 71 covers articles held elsewhere than in retail 
stocks, and P. T. Form 72 is for retail stocks only. 
Each of the forms include separate schedules of in- 
ventories for the various classes of commodities 
which where subject to tax and for which refunds 
are allowed. 


Collectors are instructed as follows relative to the 
use of the claims. 


All claims must be filed on the prescribed forms, P. T. 
Form 71 or P. T. Form 72. Any claims filed in the col- 
lectors’ offices, which are prepared on P. T. Form 24 or 
on Bureau forms other than P. T. Form 71 or P. T. Form 
72, covering floor stocks of articles held as of January 6, 
1936, (either in retail stocks or elsewhere than in retail 
stocks) should be returned to the claimants. Such claim- 
ants should be furnished with the proper forms and ad- 
vised that their claims must be executed on such forms. 
Likewise, where a claim is filed on P. T. Form 71 or 
P. T. Form 72 for amounts paid as floor stocks tax as 
of the date of the imposition of the processing tax, the 
claimant should be advised that such claim must be filed 
upon a form which will be provided for that purpose. 

No payment may be made to a processor or other per- 
son who paid, or was liable for, the tax with respect to 
articles on which any claim on the above-mentioned forms 
is based. Any refund of tax to a processor or other per- 
son who was liable for the tax, must be made subject 
to the provisions of Title VII of the Revenue Act of 
1936, and forms will be provided for use in filing claims 
for such taxes. Collectors are requested to use all due 
diligence to see that no claim on P. T. Form 71 or P. T. 
72 is filed by the processor or other person who paid, 
or was liable for, the tax with respect to the articles in- 
volved in such claims. A check of the claims against the 
list of the processors in the collector's district may prove 
helpful in this respect. 

In so far as it may be practicable, claims improperly 
filed should not be submitted to the Bureau in Washing- 
ton but should be returned to the claimant with appro- 
priate instructions as to the preparation of such claims 
and the use of the proper forms. 


Preliminary Income Statistics 


for the Year 1934 


HE business improvement which has occurred 
since the nadir of the depression in 1932 is im- 
pressively shown in Federal income tax reports. The 


WASHINGTON TAX TALK 495 


Treasury Department has recently completed a pre- 
liminary report based upon income tax returns for 
1934 filed by individuals to August 31, 1935. 


Individual Returns 


The returns of individuals reporting income for 
1934, filed to August 31, 1935, numbered 3,998,269, of 
which 1,750,843 were taxable and 2,237,426 non-tax- 
able. The aggregate net income was $12,456,262,494 
and the tax liability was $506,481,123. 


As compared with the returns for the previous 
year filed to August 31, 1934, the number of returns 
for the year 1934 filed to August 31, 1935, increased 
by 328,164, or 9 per cent. The total net income 
shows an increase of $1,610,608,959, or 14.9 per cent, 
and the tax liability shows an increase of $133,513,362, 
or 35.8 per cent. 


All forms of income except interest other than that 
on tax-exempt securities were larger in 1934 than in 
the previous year, with dividends showing the larg- 
est ratio of increase. Dividends received by individ- 
uals for the year 1934 amounted to $2.007,019,000, 
which compares with $1,589,189,820,000 in the pre- 
vious year. 

In view of the tax on undistributed income of cor- 
porations under the Revenue Act of 1936, the distri- 
bution of dividends between income groups is now of 
special interest. The following table shows the num- 
ber of returns for various net income classes, the per- 
centage of each class to total returns filed, the amount 
of dividends received by each class, the ratio of total 
dividends to total of dividend payments and the aver- 
age of dividends in dollars per return filed for each 
income class." 

INDIVIDUAL RETURNS FOR 1934 AND DIVIDENDS RECEIVED 
BY NET INCOME CLASSES 


(Net income classes and dividends in thousands of dollars) 























Returns Dividends Average 
Net Income Per Cent Per Cent in Dollars 
Classes Number of Total Amount of Total Per Return 
Under 5 (est.) 3,568,788 89.482 $428,481 21.349 $120.06 
5-10 : P 288,178 7.226 286,840 14.292 995.36 
10-25 102,488 2.570 420,400 20.946 4,101.94 
25-50 : = 20,851 523 305,120 15.203 14,633.35 
50-100 = 6,073 Py 221,716 11.047 36,508.48 
100-150 : 973 .024 80,217 3.997 82,444.95 
150-300 i 684 .017 109,619 5.462 160,261.69 
300-500 ; 116 .003 36,853 1.836 317,698.27 
500-1,000 . 86 .002 56,318 2.806 654,860.46 
1,000 and over ; 32 .001 61,454 3.062 1,920,437.50 
Total 3,988,269 100.000 $2,007,019 100.000 








The concentration of the ownership of corpora- 
tions is indicated by the above data, which show that 
taxpayers who in 1934 reported incomes of $25,000 
and over, and who constituted less than three-fourths 
of 1 per cent of those who filed returns, received 
43.413 per cent of reported dividend distributions. 

Dividends constitute, on the average, but a small 
part of the income of those with incomes of $5,000 
and less, whereas in the upper income ranges cor- 
poration distributions are the chief source of income. 
For example, for those making returns and reporting 
incomes of $5,000 and under, dividends constituted 
but 4.91 per cent of the total reported income for the 
group, whereas, in the case of taxpayers with incomes 





1 For the Treasury estimate of the distribution of dividends between 
the various income groups if all corporation earnings were paid out 
in dividends, see the April issue of THE Tax MaGazine, p. 237. 
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of a million dollars and over, 88.62 per cent of total 
income consisted of dividends. 


Corporation Returns 


The number of corporation income tax returns for 
1934 filed to December 31, 1935, was 528,882, of 
which 145,089 show net income amounting to 
$4,204,917,206, income tax of $580,773,464, excess- 
profits tax of $7,560,276, and total tax of $594 333,740. 
The number of returns showing no net income was 
324,671 and the deficit reported was $4,150,694,427, 
almost as much as the income of the 145,089 corpo- 
rations which reported taxable profits. 

The figures from the 1934 returns are not strictly 
comparable with those from the 1933 returns as 
published in the complete report, due to differences 
in the revenue acts under which returns for the two 
vears were filed. Moreover no preliminary statistics 
based upon corporation returns for the year 1933 
filed to August 31, 1934, were issued. The differ- 
ences in the provisions of the revenue acts under 
which corporation returns for the years 1933 and 
1934 are described in the preliminary report for 1934 
as follows: 

The corporation income tax returns for the calendar year 
1934 and for fiscal years ending within the period January 
1 to June 30, 1935, are filed under the provisions of the 
Revenue Act of 1934. Among the major changes in this 
Act affecting tabulated data for corporations are the 
following: 

The privilege of filing consolidated returns is limited to 
steam and electric railroads,’ with an increase in the tax 
rate on such returns from 1434 to 1534 per cent; a new 
definition of capital assets, which includes all property held 
by the taxpayer, regardless of time held, whether or not 
connected with the trade or business (except stock in trade, 
property which would be included in inventory, or property 
held for sale to customers in ordinary course of trade or 
business); and the limitation of deduction for losses from 
sales or exchanges of capital assets to an amount not in 
excess of $2,000, after deducting the gains from sales or 
exchanges of capital assets, applicable except to banks and 
trust companies, a substantial part of whose business is 
the receipt of deposits. 

Under the Revenue Act of 1934, the tax on the excess 
profits of corporations is levied at the same rates as pre- 
viously provided in the National Industrial Recovery Act, 
but with slight modification of the determination of the 
adjusted declared value of capital stock. The excess- 
profits tax under the Revenue Act of 1934 differs from the 
former excess-profits tax imposed by the National Indus- 
trial Recovery Act in that the credit for interest received 
on certain obligations of the United States and its instru- 
mentalities is no longer allowed against net income for 
the computation of the excess-profits tax. The excess- 
profits tax provisions of the Revenue Act of 1934 apply to 
taxable vears ending after June 30, 1934. 


The report also points out in detail reasons why 
the preliminary corporation statistics for the year 
1934 are not strictly comparable with the complete 
report for 1934 due to the removal of the privilege 
of filing consolidated returns, except by railroads, 
under the provisions of the Revenue Act of 1934. 

Subject to the above qualifications, various data 
for corporations in the preliminary report for 1934° 
and the complete report for 1933 compare as follows: 


'The term “common carrier by railroad” includes steam and electric 


railroads, but excludes street, suburban, and interurban railways o1 


express, refrigerator, or sleeping car companies. (See article 141-3, 


Regulations 86, Income lax, Revenue Act of 1934), 
* Based on returns filed to August 31, 1935, 
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CORPORATION RETURNS FOR 1933 AND 1934 
[Mone: oy figures in thousands of dollars} 








~ : ———— Returns Showing Net Income——————. 
otal Number 





of k Gross Net Income Total 

Returns Number Income Income Tax 7 * 

1934 528,882 145,089 62,839,394 4,264,917 386,77 3. 594,334 
1933 504,080 109,786 46,752,366 2,985,972 416,093 $23,068 


———Returns Showing No Net Income—~— 
Number 
of Returns 


Gross of Inactive 
Number Income Deficit Corporations } 
1934 324, 671 37,294,956 4,150,694 59,122 
1933 337,056 36,890,055 5,533, 339 57,122 





* Includes excess-profits tax. 
* Returns showing no income data. 





Where the Tax Dollar Goes 
in Kentucky 


AXPAYERS of Kentucky generally center their 

attention on those acts passed by the General 
Assembly which affect their pocketbooks and finances 
most vitally, but from the point of view of the ad- 
ministration of our state government the Budget 
Act is of paramount importance, since it determines 
the scope and effectiveness of activities and opera- 
tions carried on by the various departments and 
agencies. The budget should also be of real interest 
to all citizens of the state, since it controls the dis 
position of the tax dollar exacted from the unwilling 
taxpayer and determines in very large measure the 
kind and quality of service rendered by Kentucky’s 
governmental machinery. 

The disposition of state revenue is controlled en 
tirely by the General Assembly. Not only does this 
body decide from what source the state shall derive 
its income, but it also dictates the manner in which 
all monies shall be spent. Expenditures may actu 
ally be less than appropriations, and often are, but 
the budget as adopted is a fair indication of how re\ 
enue yet to be collected will be disbursed. 


An apportionment of 40.99¢ from the tax dollar 
is made for road purposes. The total appropriation 
is approximately $16,500,000, and is the largest amount 
allotted to any state function. 

Education will receive 29.36¢ of the tax dollar. 
The total amount appropriated for this function is 
$11,816,342.94, which includes funds for higher edu 
cation, education for special types, general adminis 
tration, and the public schools of the state. 

The anticipated revenue from all new taxes im 
posed by the General Assembly during the Special 
Revenue Session is about $11,000,000. If this entire 
sum should be added to the amount already available 
for public common and high school instruction, neg 
lecting all other phases of education, Kentucky would 
then have a per capita school fund of $25.80. 

Public welfare work will receive the third largest 
apportionment from the tax dollar, amounting to 
12.16¢. \ total of $4,895,500 has been appropriated 
to provide funds for old-age pensions and Depart- 
ment of Welfare activities, such as the care of de 
pendent, unfortunate, afflicted and diseased persons. 
the improvement of living conditions for thousands 
if people, aid to counties for welfare functions, the 
management and control of penal and eleemosynar\ 
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institutions, and other functions pertaining to public 
welfare. 

\ll other functions will receive smaller and vary- 
ing proportions, as indicated by the accompanying 
table. However, a word of caution is necessary, 
since these appropriations do not represent the total 
cost of services rendered by the state departments 
and agencies. Fees and receipts collected by a 
branch of the government are sometimes used to de- 
fray expenses of the branch receiving the fee, al- 
though in some instances fees may exceed or fall 
short of actual expenses. Such fees and receipts are 
not properly taxes, since they represent a special 
charge required of those who are benefited by a serv- 
ice, but they are a part of the total cost of services 
rendered by the state government. 


Undistributed Profits 
Tax Problems 


(Continued from page 455) 
becomes the more discernible when we get down 
to cases. Let us suppose the following to be the 
situation : 

Dividends 


Dividends Adjusted 


Paid Restricted Net Income 
1936 $20,000 $ 5,000 $ 3,000 
1937 20,000 15,000 35,000 
1938 20,000 50,000 


For 1936 there is a carry over of $17,000, the differ- 
ence between the $20,000 dividend paid and the $3,000 
of adjusted net income. (The $5,000 of dividends 
restriction does not enter into this calculation.) 
Now comes the part material, that is, the extent to 
which the carry-over is absorbed in 1937. If the 
computation were to be confined to the comparison 
of the adjusted net income and the dividends paid in 
1937, there would be $15,000 to absorb, leaving only 
$2,000 available for 1938. However, the law says 
that the absorption in 1937 is only to the extent 
“needed” as a dividends- -paid credit. For what pur- 
pose the need must arise is not mentioned. Pre- 
sumably, it is towards emasculating undistributed 
profits tax liability otherwise extant. If that be the 
case, there is no “need” for any part of the $17,000 
carry-over in 1937, since the dividends paid in that 
vear, plus the dividend restriction, take the adjusted 
net income fully into camp. That leaves the absorb- 
ing power of the entire $17,000 intact for 1938. The 
principle thus to be deduced is that though the credit 
for dividend restriction does not enter into the cal- 
culation of the carry-over, it is a factor in measuring 
the absorption in the vear thereafter, and hence in 
determining what, if anything, remains for the last 
(second) vear of possible carry-over. Whether a 
Treasury Depar tment will so construe the matter, 
whether this is the correct construction, time ied 
will tell. 
The fund of problems attendant upon the introduc- 
tion of the undistributed profits tax into the arena 
certainly has not here been exhausted. Even faint 


beginnings have hardly been made. If the foregoing 


discussion has left anv mark at all. it is to indicate 
that the undistributed profits tax will not be barren 
of provocative and interesting material for the inter 
pretive fields. 


RULINGS OF BUREAU OF 








INTERNAL REVENUE 497 


KENTUCKY'S REVENU bE APPROPRIATIONS FOR 1936-1937 











Division of 











Function Amount Tax Dollar 
Roads $16,500,000.00 40.99¢ 
Education 11,816,342.94 29 .36¢ 
Public weltare 4,895,500.00 12.16¢ 
Judicial and court costs 1,540,800.00 3.83¢ 
General administration 1,306,925.00 3.25¢ 
Indebtedness 1,272,018.16 3.16¢ 
Revenue and taxation 755,000.00 1.87¢ 
Health 527,000.00 1.31¢ 
Military and veterans 305,751.11 76¢ 
Relief 200,000.00 50¢ 
Legislative 10,000.00 02¢ 
Special appropriations 309,000.00 77¢ 
Miscellaneous 813,250.00 2.02¢ 

Total | $40,251,587.21 100.00¢ 








Rulings of the Bureau 
of Internal Revenue 


(Continued from page 482) 
such articles, for the use of the United States, from tax, 
and the contracts were continued in effect after that date, 
and where the sales price is not known or difficult to deter- 
mine, the itemized statement of the tax in the certified 
voucher of a contractor may be accepted as proof of the 
correct amount of tax. If the tax is not paid directly to 
the Government by the contractor, the amount of the tax 
deducted from the sales price should he stated in the 
exemption certificate to obtain credit for the tax.—Resumé 
of Comptroller General’s Opinion A-69303, in a letter dated 
May 12, 1936, and addressed to the Secretary of Agriculture. 


Exclusion of Earnings of Foreign Ships from Gross 
Income.—Spain does not satisfy the eqivalent exemption 
requirements of Sections 211(b) and 231(b) of the Revenue 
Act of 1934 and the corresponding provisions of the Rev- 
enue Act of 1932.—I. T. 2975, X V-20-8087 (p. 6). 


Furs: Excise Tax in Case of Manufacturers Who Sell at 
Retail Only or in Case of Retail Fur Jobs.—After careful 
investigation and consideration of the wholesale fair market 
prices of articles made of fur or where fur is used in retail 
repair fur jobs by manufacturers who sell at retail only, 
it is held that 65 per cent of the retail sale price of such 
articles correctly reflects the wholesale fair market price in 
such cases within the meaning of Section 619(b) of the 
Revenue Act of 1932 and article 15 of Regulations 46. Ac- 
cordingly, manufacturing retail furriers and retail fur re 
pairers who have no substantial sales of fur articles at 
wholesale are subject to tax on their retail sales on the 
basis of the fair market price as above determined, re 
eardless of where their places of business are located. 

A person liable for the tax with respect to a retail fur 
repair job must maintain certain records and keep them 
available for examination by representatives of the Bureau 
for a period of four years from the date liability for the 
tax was incurred. A _ retail repairer of fur articles who 
invoices the price of the repair job as a lump sum will be 
subject to the tax based upon the price charged for the 
entire repair job, if $75 or more, unless he can correctly 
establish the sale price of the new fur used in the job by 
the following records—(1) an authentic job ticket, prepared 
at the time the article was actually repaired. showing the 
name, quality, size, and value of the new fur used in the 
repair job; (2) a copy of the invoice given to the customer 
at the time the article was repaired or delivered, containing 
the name and address of the customer, and in some man- 
ner identified with the job ticket covering the particular 
transaction; and (3) adequate inventory records, as well 
as purchase bills, covering cash and/or credit purchases of 
the fur materials used. 

T. 821, supra, C. B. XTV-2, 367 is modified in so far as 
inconsistent herewith.—S. T. 837, X V-13-8116 (p. 7). 


Gross Income: Inclusions.—The proceeds of an embezzle- 
ment constitute taxable income in the hands of the em- 

















































































































































198 THE TAX MAGAZINE 


bezzler for Federal income tax purposes.—G. C. M. 16572, 
X V-19-8075 (p. 2). 

Income Tax on Employees’ Representative under Car- 
riers Taxing Act.—Under Section 7 of the Carriers Taxing 
Act (Public, No. 400, 74th Cong., approved Aug. 29, 1935) 
and Article 6(b) of Regulations 93, $300 per month is the 
maximum amount of compensation received as an em- 
ployvees’ representative which is subject to the tax. Where 
the representative establishes to the satisfaction of the 
Commissioner that for the same period for which remuner- 
ation was received as a representative less remuneration would 
have been received as an employee of his last former carrier 
employer (had he remained continuously in its employ) 
than that received as a representative, then the tax may 
be computed at the rate of 7 per cent of the amount that 
would have been so received as an employee. For example, 
if the representative’s compensation as such is $350 for a 
given calendar month, only $300 of that amount is taxable. 
If he would have received $310 for the month from his 
last former carrier employer had he remained continuously 
in its employ, the taxable compensation is still $300. If, 
however, the compensation he would have received from 
such carrier is $250 or a lesser amount, only $250, or the 
lesser amount, as the case may be, is subject to the tax.— 
S. S. T. 3, XV-21-8099 (p. 11). 

Liability for Tax Required to Be Withheld at the Source. 

Where a deficiency is determined in income tax required 
to be withheld at the source under the Revenue Act of 
1934, deficiency notice will be sent to the withholding 
agent under the provisions of Section 272(a) of that Act. 
—I. T. 2979, X V-23-8115 (p. 6). 

Limitations on Capital Gains and Losses.—Where the 
M Improvement District refunded its bonds prior to ma- 
turity with the intention of not reissuing them, losses sus- 
tained by the holders thereof are subject to the limitations 
contained in Section 117 (a) and (d) of the Revenue Act 
of 1934, unless the bonds were not held as “capital assets” 
as defined in the Act.—I. T. 2986, X V-26-8142 (p. 13). 

Period in Which Items of Gross Income Are Included.— 
Where a taxpayer who kept his books on the cash receipts 
and disbursements basis received income under a claim of 
right and without restriction as to its disposition, such in- 
come was properly reported in his income tax returns for 
the years in which received, although he was subsequently 
required to pay the amount to another. He is, however, 
entitled to a deduction for the amount of such payment for 
the year in which paid. 

G. C. M. 1582 (C. B. VI-1, 171) modified. Recommended 
that O. D. 825 (C. B. 4, 95) and I. T. 1164 (C. B. I-1, 17) 
be revoked and that O. D. 1141 (C. B. 5, 134) be modified. 
—G. C. M. 16730, X V-25-8130 (p. 2). 

Period of Limitation Assessment and Collection of Tax. 
—The periods of limitation upon the collection of income 
and profits taxes prescribed by the Revenue Acts are not 
applicable to the payment of such taxes made by the Alien 
Property Custodian under the Trading with the Enemy 
Act, as amended by the Settlement of War Claims Act 
of 1928 and the Act of June 18, 1934 (48 Stat., 978). 

G. C. M. 4978 (C. B. VII-2, 163) revoked.—G. C. M. 16724, 
XV-25-8136 (p. 9). 

Personal Liability of Corporation Officers for Admis- 
sions Taxes Collected.—The primary liability for admis- 
sions and other taxes within the scope of Section 607 of 
the Revenue Act of 1934 is on the corporate or other 
principal required to make collection. Such taxes, together 
with the ad valorem penalties ordinarily assessable, may be 
assessed under Section 607. However, Section 607 has no 
application to, and, therefore, does not render assessable 
penalties which are not ordinarily assessable. 

Where the facts warrant such action, resort may be had 
to the officers of a corporation for the collection of admis- 
sions taxes. A responsible corporate officer who fails, 
whether willfully in a legal sense or not, to pay over taxes 
within the scope of Section 607, or permits the use of such 
taxes for corporate purposes, is personally liable therefor. 
Where an officer of a corporation who is under a duty to 
pay over taxes within the scope of section 607 fails to do 
so, he incurs personal liability to a penalty equal to the 
tax. This penalty is assessable by virtue of Section 1114(f) 
of the Revenue Act of 1926, regardless of Section 607.— 
G. C. M. 16543, X V-24-8125 (p. 13). 
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Processing Tax on Palm Oil.—Palm oil which has been 
treated with a denaturant to make it unfit for edible pur- 
poses is not exempt from tax under Section 60214, 1934 
Act.—S. T. 836, XV-22-8106 (p. 13). 


Social Security Tax Exemption.—Exemption of an or- 
ganization from filing returns of income under the pro- 
visions of the income tax laws of the United States does 
not extend to taxes imposed by the Social Security Act, 
exemption from which must be determined solely on the 


basis of the exemption provisions contained in that Act.— 
S. S. T. 7, XV-24-8128 (p. 17). 


Stamp Taxes.—The deposit of stocks and bonds which 
are not exempt from tax under Section 801, 1926 Act, as 
amended, by the M Insurance Co., a foreign corporation, 
with a bank or trust company in the United States, as 
trustee, as security for its obligations constitutes a “de- 
livery” which is subject to the stamp taxes on transfers 
of stocks and bonds imposed by Schedule A-3 and Schedule 
A-9 of Title VIIT of the Revenue Act of 1926, as amended. 
—S. T. 838, X V-25-8138 (p. 17). 


Unjust Enrichment (“Windfall”) Tax Under Title III 
of the 1936 Act.—The taxes imposed by Title III of the 
Revenue Act of 1936 are upon the net income of every 
person which arises from the sources specified therein, and 
apply with respect to taxable years ended during the cal- 
endar year 1935 and to subsequent taxable years. The re- 
turns under Title III for taxable years ended prior to th« 
date of the enactment of the Revenue Act of 1936 are re- 
quired to be filed with the collector of internal revenue 
on or before September 15, 1936. The taxes under Titl 
III for such years are required to be paid to the collector 
of internal revenue on or before September 15, 1936. The 
returns under Title III for taxable vears ending after 
the date of the enactment of the Acts are required to be 
filed, and the taxes under Title IIT for such years are re- 
quired to be paid, in the same manner and at the same 
time as provided with respect to income taxes imposed by 
Title I of the Act. 

The regulations and return forms necessary for the ad- 
ministration of the provisions of Title III of the Act are 
now being prepared. As soon as they are completed they 
will be given due publicity through the usual channels 
When the regulations and return forms are available for 
distribution, they may he obtained from collectors of in- 
ternal revenue. 

Inquiries and correspondence regarding this mimeograph 
should refer to its number and the symbols IT:E:CTR. 
[Signed by Guy T. Helvering, Commissioner.]—Mim. 4472. 


Withholding of Dividends Paid by Domestic Corporation 
to January 1, 1936 Under Withholding Provisions of 1935 
Act.—No withholding is required from dividends paid after 
January 1, 1936, to a nonresident alien individual. Not- 
withstanding the provisions of IT. T. 2836, which state that 
dividends are properly classified as “fixed or determinable 
annual or periodical * * * income” under Section 143(b) of 
the 1934 Act, the dividends above mentioned are not sub- 
ject to withholding because they come within the exception 
contained in Section 143(b), “income received as dividends 
of the class allowed as a credit by Section 25(a).” The 
1935 Act makes no change in the pertinent provisions.— 
Summary of letter written to a taxpayer, signed by Charles 
T. Russell, Deputy Commissioner, by A. B. Niess, head of 
Division, and dated May 25, 1936. 


Significant Decisions of the 


Board of Tax Appeals 


(Continued from page 485) 


preparation to carry out the purpose of the trust. /illiam 
T. Bruckner ct al., Trustees, 20 B. T. A. 419 [Dec. 6213], 
followed.—Proctor Patterson and Earl P. Dishro, Executors 
Under the IVill of Marion C. Tyler. Deceased v. Commissioner, 
Dec. 9429 [CCH]; Docket No. 75719. 

Federal Estate Tax—Life Insurance Community Income 
in California.— Where the decedent, a resident of California, 
took out insurance upon his own life after July 29, 1927, 
and paid the premiums thereon from community income, 
the entire proceeds of the policies are part of the insured’s 
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cross estate for estate tax purposes. Newman v. Commis- 
ioner, 76 Fed. (2d) 449, affirming 29 B. T. A. 53 [Dec. 
8238]; Estate of Julius C. Lang, 34 B. T. A. 337 [Dec. 9299], 
followed.—Bank of America National Trust and Savings 
Association, Executor of the Last Will and Testament of 
Merton J. Price, Deceased v. Commissioner, Dec. 9426 [CCH]; 
Docket No. 77885. 


In 1885 decedent transferred certain property by irre- 
vocable deed of trust, reserving to herself the income for 
life, with remainder over to such person or persons as she 
might designate or appoint by her last will and testament 
made at least 30 days before her death; and in the event 
she should die without so making any will, then it was 
provided the property should be distributed to her heirs 
under Pennsylvania law. Decedent died December 23, 1931, 
having failed to execute her will at least 30 days prior 
to her death. The value of the trust corpus is includible 
in decedent’s gross estate under Section 302 of the Revenue 
Act of 1926, as amended.—Fidelity-Philadelphia Trust Com- 
pany, Trustee, Estate of Rebecca K. Moon v. Commissioner, 
Dec. 9414 [CCH]; Docket No. 75320. 


Gift Tax—Where Liberty Loan Bonds, due June 15, 
1947, were transferred by petitioner to members of his 
family as gifts, such bonds containing an express provision 
exempting them from “all taxation, except state and federal 
estate and inheritance taxes,” a gift tax was properly as- 
sessed under Section 501 of the 1932 Act, since that section 
imposes a tax on the privilege of making a gift and not 
on the property given. Bromley v. McCaughn, 280 U. S. 124, 
and other cases followed.—Lawrence C. Phipps v. Commis- 
sioner, Dec. 9421 [CCH]; Docket No. 78915. 

McMahon dissents with written opinion to the effect that 
“There is no sound escape from the conclusions that Con- 
eress did not intend to exempt the bonds in question here 
‘both as to principal and interest’ from gift taxes or similar 
excise taxes, other than estate and inheritance taxes which 
were expressly excepted from the exemption; and these 
bonds and accrued interest thereon are not taxable under 
Section 501 of the Revenue Act of 1932.” 


Net Losses on Consolidated Returns—Allocation of Ad- 
vances to Subsidiary by Parent Corporation—(1) Net 
losses on consolidated returns.—Petitioner acquired all the 
stock of eight corporations and they became affiliated in 
October, 1929. Thereafter a consolidated return was filed. 
In computing the consolidated net income of the affiliated 
group for the taxable year, net losses of one subsidiary for 
two preceding years were deducted. It is held, that the 
amount of the net losses of the subsidiary which may be 
deducted in computing consolidated net income is limited 
to the cost or aggregate basis of the stock of the subsidiary 
to the parent. Article 41(c) of Regulations 75, providing 
for this limitation, is a valid exercise of the authorization 
conferred upon the Commissioner by Section 141(b) of the 
Revenue Act of 1928. 


(2) Commissioner’s determination of cost of stock of 
one subsidiary acquired along with the stock of seven other 
subsidiaries, for stock in a real estate holding company 
is approved. He based the cost of this particular subsidiary 
(which had a deficit) on that part of the value of the hold- 
ing company stock surrendered which the capital stock of 
the subsidiary bore to the net worth of all the subsidiary 
corporations at the time petitioner acquired their stock. 
\dvances for advertising made to this subsidiary by peti- 
tioner corporation before and after affiliation are not part 
of the cost or aggregate basis of the subsidiary’s stock.— 
The Acorn Refining Company v. Commissioner, Dec. 9405 
[CCH]; Docket No. 74959. 


Net Loss Deduction by Estate.——Decedent, in life, was a 
stockholder and officer in two corporations and carried 
on a cattle business individually and in a partnership. He 
endorsed notes of the corporations, and of an individual 
who purchased cattle from him. He also paid debts of 
one of the corporations and endorsed a note of an indi- 
vidual. The estate continued the cattle business conducted 
by the decedent before his death. In winding up the affairs 
of the partnership the executors received a note from the 
surviving partner for his share of the firm’s liabilities. 
In the administration of the estate of the decedent the 
executors were required to satisfy the endorsed notes, 
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and they ascertained the note of the surviving partner to 
be worthless. The Board held that the losses are not 
attributable to any trade or business regularly carried on 
by the executors and the estate, and, the individual not 
being the same taxpayer the petitioner may not use the 
losses in computing a net loss of the estate——Estate of 
R. R. Russell and J. L. Borroum, T. P. Russell and O. H. 
Judkins, Executor and Trustees, v. Commissioner, Dec. 9430 


[CCH]; Docket No. 59226. 


Period in which Income is Included.—Prior to peti- 
tioner’s fiscal year ended January 31, 1930, the trustee of 
a corporation in which petitioner was the sole stockholder 
instituted two damage suits against the United States 
under an act of Congress conferring jurisdiction in such 
suits on a Federal district court. Petitioner directly in- 
stituted a damage suit against the United States under 
the same statute. In the suits by the trustee, payment 
was made to the -trustee in 1928. In that year litigation 
arose, in which petitioner intervened, in local courts to 
determine who was entitled to the proceeds. That litiga- 
tion terminated in petitioner’s favor in the fiscal year 
ended January 31, 1930, and it received the proceeds in 
that year. Inthe suit brought by the petitioner it obtained 
judgment in 1928. The appeal period did not expire and 
no funds were available to pay the judgment until in 
petitioner’s fiscal year ended January 31, 1930, when it 
received payment. The proceeds were not accrued ‘on 
petitioner's books prior to payment. It is held by the 
Board that the proceeds did not represent accruable income 
in any prior year and that they were properly treated by 
the respondent as income in the year of receipt.—H. Liebes 
& Company v. Commissioner, Dec. 9425 [CCH]; Docket No. 
68231. 

Morris dissents with a written opinion, in which he says 
in part: “It seems to me that when the United States 
Government specifically authorized the bringing of suits 
it recognized liability and tacitly promised to pay any 
successful litigant the sums found by the authorized court 
to be due. Payment is not essential under the accrual 
system of accounting. Where the liability is fixed it is 
only necessary that payment be contemplated in the ordi- 
nary course of events. The judgment rendered in the 
preceding taxable year definitely determined the amount 
of petitioner’s recovery. Under the circumstances it was 
entitled to regard payment thereof as certain. I therefore 
think judgment should be rendered for the petitioner.” 


Refund Claims as Basis for Suits for Recovery of Taxes. 
—A claim for refund of 1917 taxes based on the ground 
that there was an overpayment due to the erroneous inclu- 
sion of income and failure to take depreciation will not 
support a suit for recovery based on failure to deduct a 
proportionate share of partnership excess-profits tax. An 
amended claim filed several years later, after the statute 
of limitations had expired, could not be made the basis of 
the action—U. S. District Court, Southern District of 
New York, in New York Trust Company, Executor, Estate 
of John C. Leshe, v. The United States of America. 1.. 62-110. 

Decision of Board of Tax Appeals, 28 BTA 529, reversed. 


Reorganization Under 1928 Act.—Upon the exchange of 
assets by a corporation for stock of another, the deter- 
mination of whether the assets exchanged constituted sub- 
stantialiy all of the properties of the transferor depends 
upon the facts and circumstances rather than on any 
particular percentage. The assets retained in this case 
were but little more than sufficient to discharge the trans- 
feror’s liabilities; they were retained for that purpose and 
were so used within the year. It is held that the assets 
transferred were substantially all of the properties of the 
transferor, and the exchange was nontaxable under the 
reorganization provisions of the 1928 Act. 

Where the basic contract between the transferor and the 
transferee corporations provided that the stock to be issued 
for assets should be issued to the transferor “and/or” its 
stockholders, the issuance to the stockholders is held to be 
in pursuance of the plan of reorganization, under the 1928 
Act.—Milton Smith et al. v. Commissioner, Dec. 9434 [CCH]; 
Dyocket Nos. 77414-77417. 


Murdock, Leech, Turner, and Tyson dissent, without 
written opinion. 
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Res Adjudicata.—The question of whether the petitioner 
was taxable as a trust or as a corporation for 1925, 1926, 
1927, and 1928 was decided by the Board (26 BTA 1054), 
affirmed by the Circuit Court of Appeals (70 Fed. (2d) 
154), and certiorari denied (293 U. S. 574). The present 
proceeding (covering 1929) involves the same question 
under the same or identically worded statutes, and the 
same conditions, facts, circumstances, and evidence apply 
in both cases. It is held that the judgment in the former 
proceedings supports the plea of res adjudicata here. Tait 
wv. Western Maryland Railway Co., 289 U. S. 620, tollowed. 
It is held further that since the question involved here is 
res adjudicata, it is immaterial whether or not the Board's 
decision of that question would be the same now as it 
was in the earlier proceeding. U.S. v. Guaranty Tr. Co. of 
N. Y., 70 Fed. (2d) 747; Art Metal Construction Co. v. U. S., 
13 Fed. Supp. 756, followed. [From the opinion:] “Respond- 
ent argues that the recent decisions of the Supreme Court 
in Coleman-Gilbert Associates v. Commissioner, 296 U. S. 
369; Morrisey v. Commissioner, idem 344; Swanson v. Com- 
missioner, idem 362; and Commissioner v. Combs, idem 365, 
destroy the validity of this plea here. The answer is that 
those cases obviously could not and did not change the 
statutory law. New Orleans v. Citizens’ Bank, 167 U. S. 371. 
So the identity of the issue in the two proceedings is not 
disturbed. And, assuming without holding that the ad- 
judication in the earlier proceedings was wrong, in the 
light of those recent Supreme Court decisions, that would 
not affect the validity of petitioner’s plea here. The ques- 
tion involved here may or may not have been adjudicated 
correctly in the former proceedings, but it was legally 
adjudicated, and such adjudication has become final. That 
is the essence of the plea.’"—Pryor & Lockhart Development 
Company, by Ralph J. Pryor, Trustee v. Commissioner, Dec. 
9427 [CCH]; Docket No. 63523. 


Security Transactions—Realization of Gain—(1) Cor- 
poration A entered into an agreement with corporation B 
and the holders of substantially all of its stock to acquire 
the business and a portion of the assets of B and for the 
immediate liquidation of that corporation. Consideration 
for the transfer was to be cash and stock in corporation A. 
The real estate of B was to be transferred to a new cor- 
poration, the stock of which was to be distributed to the 
stockholders of B. The petitioners’ decedent, a stock- 
holder in corporation B, was to receive and did receive 
$250,000 in cash from the assets of corporation B, surrender- 
ing at the same time a sufficient number of shares at the 
exchange price agreed upon to equal that sum. The re- 
mainder of the assets were transferred to corporation A 
for stock and cash as provided in the agreement and the 
liquidation of B was concluded immediately thereafter by 
the surrender of the remainder of its stock outstanding. 
The organization of the realty company and the payment 
of the $250,000 in cash occurred in the taxable year, while 
the transfer of the remaining assets to corporation A for 
stock and cash and the dissolution of corporation B 
occurred in the succeeding year. The board held that the 
gain or loss realized or sustained by petitioners’ decedent 
must be computed upon the disposition of his stock as a 
unit rather than the disposition of the stock in two blocks 
separately. 

(2) Petitioners’ decedent and another stockholder, who 
by the terms of a previous contract were equal in the 
management and control of corporation B, entered into 
a contract between themselves as individuals whereby the 
said stockholder agreed to pay to petitioners’ decedent 
the sum of $50,000 upon the completion of the transaction 
between corporation A and corporation B. The said stock- 
holder agreed to pay the sum in cash to induce petitioners’ 
decedent to agree to the transaction between A and B. 
In September of the taxable vear the petitioners’ decedent 
demanded payment, contending that his part of the contract 
had been performed and that the money was then due and 
payable. After considerable discussion and negotiations 
the said stockholder delivered to petitioners’ decedent his 
promissory note for $50,000, payable on January 31 of the 
succeeding year. Attached to the note was a new agree- 
ment between the parties reciting the dispute over the 
terms of the previous agreement and stating that the note 
was given in settlement thereof. The note was immeidiatel\ 
discounted at a bank for $49,241.67. It was held that the 
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note was income to the petitioners’ decedent in the year 
received.—First National Bank and Robert R. Ellis, Jr., Ex 
ecutors, Estate of R. R. Ellis, v. Commissioner, Dec. 9417 
[CCH]; Docket No. 67967. 


Stamp Tax on Issue of Bonds.—Stamp tax on issue of 
bonds is incurred upon the issue by a bank of participating 
certificates evidencing an interest in certain of the bank’s 
assets consisting of notes or bonds secured by real estate 
mortgages, the certificates having interest coupons at 
tached. “Paper writings coming within the definitions o/| 
the statute are taxable regardless of whether they are or 
are not known generally as corporate securities.’—U. S. 
District Court of Chattanooga, Tennessee, in The Hamilton 
National Bank of Chattanooga, Tennessee, v. The United 
States of America. At law. No. 2026. 


Trust Income of Decedent.—The income of two trusts 
of which the decedent was a beneficiary, which had been 
collected by the trustees between January 1 and March 
9, 1933, had not been paid over to decedent at the time 
of his death on March 9, but was being held by the trustees 
to meet anticipated taxes and other expenses payable by 
the trustees under the trust instruments. It is held that 
the amount in the hands of the trustees was not taxable 
to decedent as income to be distributed currently. 

The opinion says, in part: “The phrase ‘to be distributed 
currently’ as used in the statute ‘presupposes a periodic 
duty of the trustee’ to distribute as directed by the trust 
instrument. Commissioner v. Stearns, 65 Fed. (2d) 371. 
Where the trust instrument provides for payment of ex 
penses, taxes, and other charges, it is not until after pro- 
vision therefor is made by the trustee that he can determine 
the amount of income currently distributable. Not until 
then can it be known what amount the beneficiary has a 
right to receive. The test of taxability to the beneficiary 
is his ‘present right to receive’ income. Freuler v. Helvering, 
supra [291 U. S. 35]. * * * Having regard for thi 
provisions of the trust instruments which directed and 
controlled the actions of the trustees, we think that, unde: 
the rule of the Freuler and McCrory |McCrory v. Com., 
69 Fed. (2d) 688] cases, the beneficiary had no present 
right at or prior to his death to the income then in thx 
hands of the trustees; hence, it was not currently dis 
tributable and was not income to him. Whether it was 
taxable as income to the trustees or subject to estate tax 
as corpus of decedent’s estate is not before us for decision.” 
—Central Hanover Bank & Trust Company and Chauncey 
Ford Varner, Co-Executors, Estate of Horace H. IVork, De 
ceased v. Commissioner, Dec. 9435 [CCH]; Docket No. 81027. 


Trusts Taxable as Associations—Where in a family 
settlement an inter vivos trust was created to operate busi 
ness buildings and the essential elements of a corporate 
organization were present, the trust is taxable as an 
association. 

The opinion [Arundell] says: “In this case we have 
trust definitely created for the transaction of a business. 
We see no reason for distinguishing it from the ordinary, 
business trust taxable as a corporation merely on the 
ground that the participants did not furnish the capital 
with which the business is carried on. The mere fact that 
they were given the business instead of creating it them 
selves seems no reason for holding that there is no associa- 
tion. Had they received undivided interests in the property 
by deed or will and then established the trust themselves, 
it would undoubtedly be taxable as an association. Ci. 
Llovd M. |Willts et al., Trustees, 22 B. T. A. 564; affd., 58 
Fed. (2d) 121. The same should be true where they accept 
interests in a trust conducting a going enterprise. Had thi 
erantor not sought the advantages of the corporate modes 
of procedure, she could simply have declared a _ trust, 
naming herself as sole trustee and continued to manag 
the business without being subject to taxation as a corpora 
tion. E. A. Holmes, Trustee, 27 B. T. A. 1229. But she 
chose to give to the trust features analogous to the cor 
porate form and the beneficiaries accepted the gift, ‘burdened’ 
with the advantages which are characteristic of a corpora 
tion. The trust is taxable as a corporation.”—Roberts- 
Commissioner, Dec. 9432 [CCH]; 


Solomon Trust Estate 7v. 
Docket No. 80149. 
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Kentucky’s New Revenue Program 


(Continued from page 465) 
retail sales taxation. Kentuckians are, in fact, to be 
congratulated that their burden of taxation for state 
purposes is so light and so well diffused among those 
having taxpaying ability. The citizens of other 
states may well envy them. 

COMPARATIVE STATEMENT OF REVENUE COLLECTED 
DURING THE CALENDAR YEAR 1935 AND ESTIMATED 
REVENUE FOR THE FISCAL YEAR 1936-1937! 

(In thousands of dollars) 








Revenue Estimate 








Source _ 1935 1936-1937 
She riff’ s revenue i ¢§ 3,748 $ 3,450 
Tax on railroads (Feb., 1935-Jan., 

1956: COMECtIONS)” «24. cece es S77 S15 
‘Tax on misc. corporations ee 595 750 
Revenue from county clerks....... 814 800 
Tax on bank deposits............. 259 290 
Whiskey ad valorem tax 75 150 
Tax on building and loan associations 76 80 
Inheritance tax ee ; 384 600 
Corporatoom Tecemse ..........++455 276 325 
Tax on foreign insurance companies 983 1,185 


Tax of % of 1% on foreign fire ins. 





companies any ev ane ae 51 58 
\Vorkmen’s compensation 92 85 
Tax on chain stores mee 163 250 
Bus license tax. . 49 55 
Motor vehicle mileage tax 225 260 
Dept. of Motor Transp. Misc. 29 25 
Whiskey license tax 508 550 
Beer production tax : 710 see consum- 

er’s tax 
Consumer’s tax on beer os New law 900 
Whiskey mite: tax... .. 2.66.0. .200% 2,751 4,000 
(;asoline tax One 9.819 10,625 
Motor vehicle registration 2,491 1,500 
Tax on organization of corporations 21 25 
Oil production tax = 30 oS 
Race track tax oe 125 175 
\utomobile driver’s license 16 350 
Cigarette tax New law 850 
Utility gross receipts tax New law 900 
\utomobile usage tax New law 900 
\musement tax ee, . New law 650 
Whiskey consumption stamp tax New law 2,250 
Income tax New law 2,500 
Selective excise taxes * New law 2.475 
General 3 per cent sales tax 10,009 
TOTAL tana tay $34,864 ° $37, 563 





' Prepared by the Department of Revenue. 


* The franchise tax on railroads is reported for a different year because 
assessments were so delaved in 1935 that taxes were paid January, 


1936. The tax on miscellaneous corporations might perhaps have re 
flected the truth more accurately had a similar adjustment been made. 
3 Tce cream, soft drinks, chewing gum, candy, cosmetics. 


4 Actual total (except for sales tax). Rounded total slightly different. 











Court Decisions 


(Continued from page 490) 

tax liability for the full amount of such income. The con- 
tention that such income constituted rents and revenues 
created by the working of her husband on her property and 
was therefore community in nature is held to be without 
merit—U. S. Circuit Court of Appeals, Fifth Circuit, in 
Whe M. Turbeville v. Commissioner of Internal Revenue. No. 
R036. 

Decision of Board of Tax Appeals, 31 BTA 283, affirmed. 


Consolidated Returns Involving Insurance Companies 
Under Acts of 1926 and 1928.—Under the Revenue Acts of 
1926 and 1928, domestic life insurance companies and non- 
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life insurance companies may not file consolidated returns, 
though stock in such companies is held in such a way as to 
meet statutory requirements as to stock ownership. 

Under Section 141(d) of the 1928 Act, non-insurance com- 
panies with an insurance company as a common parent 
may file consolidated returns although the parent company 
is excluded from the same consolidated return.—U. S. Cir- 
cuit Court of Appeals, Second Circuit, in Commissioner of 
Internal Revenue v. The Travelers Indemnity Company, The 
Travelers Fire Insurance Company, The Travelers Bank and 
Trust Company, The Rio Grande Land and Canal Company, 
and The Rio Grande Reservoir and Ditch Company. 

Decision of Board of Tax Appeals, 31 BTA 507, reversed 
and remanded on the first issue and affirmed on the second 
issue. 


Consolidated Returns—Losses.—Court upholds Commis- 
sioner’s action in refusing to allow as a deduction in 1927 
that part of the loss from worthless stock of a subsidiary 
which represents net losses of the subsidiary which had 
been offset against plaintiff's gains on consolidated returns 
in prior years. It is immaterial that the offsets were il- 
legally made, having been allowed through a mistaken in- 
terpretation of the law.—U. S. Court of Claims in Cincinnati 
Milling Machine Company v. The United States. No. 42872. 


Board of Tax Appeals erred in failing to enter an order 
of overpayment by a parent corporation for 1930 because 
the parent corporation was not a petitioner before the 
Soard. “We think it highly equitable * * * that the 
overpayment in this respect be returned to the lawfully 
authorized agent of the parent corporation without further 
litigation.” 

The Court holds that under the evidence in this case 
losses sustained by the Canadian subsidiaries of the peti- 
tioners were deductible in a consolidated return for the 
fiscal year ended April 30, 1930. “The provisions of the 
tendered Canadian statute, the oral testimony of petitioners’ 
manager which stands uncontradicted will, we think, to- 
gether with all the facts and circumstances appearing in 
the record, in the absence of any showing to the contrary, 
be sufficient to bring the Canadian subsidiaries within the 
terms of Section 141-H [1928 Act].”—U. S. Circuit Court of 
Appeals, Seventh Circuit, in Booth Fisheries Co. (Ohio), et al. 
v. Commissioner of Internal Revenue. No. 5683. Oct. term 
1935, Apr. session, 1936. 

Memorandum decision of Board of Tax Appeals affirmed. 


Corporate Distributions.—Petitioners, father and son, 
owned all of the 180 shares, par value $50, of the stock of a 
manufacturing corporation, except one share held by an- 
other member of the family; the corporation, prior to 1930, 
conserved earnings looking to the acquisition of another 
plant, which idea was abandoned in 1929 without action; the 
directors and stockholders (being the same persons) pur- 
chased 40 shares of stock from each petitioner at $12,000 
per share and paid for them out of earnings accumulated 
after March 1, 1913, and reduced the corporate capital from 
$9,000 to $5,000. The distribution made under the circum- 
stances was essentially equivalent to the distribution of 
taxable dividends under Section 115 (g), Revenue Act of 
1928. “* * * the mere fact that profits have been per 
mitted to accumulate for a definite purpose, which purpose 
has subsequently been abandoned and distribution made 
does not brand the transaction any the less a distribution 
of a taxable dividend. Neither artifice, subterfuge or bad 
faith need be present to bring a transaction within the 
meaning of the statute here involved for as we read the 
law a taxpayer may well act with the utmost good purpose 
and without evil intent and vet his transactions may in 
effect be the equivalent of the distribution of a taxable 
dividend.”—U. S. Circuit Court of Appeals, Seventh Circuit, 
in Charles A. McGuire v. Commissioner of Internal Revenue. 
No. 5699. Oct. term, 1935, Apr. session, 1936. 


Decision of Board of Tax Appeals, 32 BTA 1075, affirmed 


Corporation Gross Income from Sale of Stock.—A corpo 
ration taxpayer was taxable on the profit derived in 1928 
from the sale of stock owned by it in two of its wholly 
owned subsidiaries. The Court holds that there is no merit 
in the contention that the affiliated group should be treated 
as a single taxpaver and that the sale of the subsidiary 
stock by the parent corporation was equivalent to a sale 
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of its own stock, that is, a capital transaction giving rise 
to neither gain nor loss. 

Basis for determining gain or loss from the sale men- 
tioned above, the stock sold having been acquired in reor- 
ganization, is cost to the transferor, pursuant to Section 
113(a)(7) and (8) of the 1928 Act, which may properly be 
applied retroactively to a sale made in 1928 prior to the 
passage of the 1928 Act. There is no violation of the due 
process clause of the Fifth Amendment to the Constitution 
in such application, nor is the application of Section 113 to 
the facts in this case unconstitutional on the theory that 
there results a direct tax not apportioned as required by 
Article 1, Sections 2 and 9, of the Constitution.—U. S. Cir- 
cuit Court of Appeals, Fifth Circuit, in Consolidated Utilities 
Company v. Commissioner of Internal Revenue. No. 8073. 
Memorandum decision of Board of Tax Appeals affirmed. 


Corporation Income—Improper Accumulation of Sur- 
plus.—Where a stockholder earned commissions under film 
booking contracts and assigned such income to the peti- 
tioner corporation for services rendered to him, such in- 
come is taxable to the petitioner under Section 22 of the 
1928 Act. 

Where the nature of investments showed accumulation 
beyond reasonable needs of business, the Court holds that 
the petitioner was availed of for the purpose of escaping 
surtaxes and the 50 per cent penalty is applicable.—U. S. 
Circuit Court of Appeals, Fifth Circuit, in R. and L. Incor 
porated v. Commisstoner of Internal Revenue. No. 8084. 


Decision of Board of Tax Appeals, 33 BTA 857, affirmed. 


Credits for Foreign Taxes.—Taxpayer is entitled to a re- 
fund of a greater amount than that stated in the. refund 
claim where the grounds were correctly stated, the tax- 
paver asking for the amount stated “or such greater amount 
as is legally refundable.” 

Taxpayer is entitled to credit, for 1924 and 1925, for taxes 
paid to Cuba in those years. It is not entitled to credit for 
taxes paid to the Irish Free State by a subsidiary of a sub- 
sidiary of the taxpayer, Section 238 of the Acts of 1921, 
1924, and 1926 relating only to payments made by the tax- 
payer or a subsidiary of the taxpayer. Taxpayer is entitled 
to claim, as a credit, the entire Canadian taxes accrued in 
each taxable year, by its wholly owned subsidiary. 

British corporation profits taxes paid by a British subsid- 
iary were properly allowable under Section 238(e) of the 
Acts of 1921, 1924, and 1926. Taxpayer may deduct as a 
credit under Section 238(a) of those Acts, British income 
tax paid on profits distributed to it as dividends by the 
British corporation. It may not claim a credit under Sec- 
tion 283(e) for the same tax. It may not deduct, as a 
credit against the Federal income tax, the tax under Sched- 
ule A, British Revenue Act of 1918, which is imposed on 
“lands, tenements, hereditaments, and heritages in the 
United Kingdom.” 


Limitation upon the credit for foreign taxes in Section 
238(a) of the Acts of 1921, 1924, and 1926 does not control 
the credit under Section 238(e), which is allowed sepa- 
rately.—U. S. District Court, Southern District of New 
York, in F. Il”. Hoolworth Co. v. United States of America. 
L.. 49-273. 


Deduction for Salaries of Corporation Executives—Suit 
for Refund.—Commissioner’s reduction of the $100,000 de- 
duction for salary paid by the taxpayer corporation to its 
president for 1918 is approved. 

Refund claim filed in 1920, in which it was requested that 
an alleged overpayment for 1917 be credited against an 
additional tax for 1918 may not be regarded as the proper 
basis for suit to recover 1918 taxes. Refund claim filed in 
1930 for recovery of 1918 taxes was not timely. Further- 
more, this suit was instituted more than two vears after 
rejection of the latter claim.—U. S. District Court, No. 
Dist. of Okla., in The Henderson Company, formerly The 
Henderson Gasoline Company wv. The United States of 
America. No. 2021 Law. 


Deductions from Gross Income.—Pavyments made by 
petitioners to their sisters in 1924 and 1925, pursuant to a 
contract negotiated in settlement of a threatened contest 
of their father’s will, did not constitute losses nor interest 


payments but were capital expenditures and not deductible 
for such vears. 











Where petitioner, in order to obtain a loan, procured 
insurance upon his own life and placed the policies in trust 
as security for the loan, and where said policies were pay- 
able to the creditor and the petitioner did not reserve the 
right to change the beneficiary, it is held, under Section 
215(a) of the 1926 Act, that the premiums paid on these 
policies are not deductible from gross income. 


Depreciation deduction on value of a trust is disallowed 
for 1926 where there was no provision in the trust for such 
a deduction.—U. S. Circuit Court of Appeals, Seventh Cir- 
cuit, in Edwin M. Klein (The Foreman Trust & Savings Bank, 
Conservator) and Irving N. Klein v. Commissioner of Internal 
Revenue. No. 5687. Oct. term, 1935, Apr. session, 1936. 

Decision of Board of Tax Appeals, 31 BTA 910, affirmed. 


Amounts paid in the fiscal year ended April 30, 1928, as 
attorney fees and fees of an expert witness in accomplish- 
ing a reduction of a special assessment by the city of Chi- 
cago against the petitioner for alleged benefits resulting 
to petitioner’s property from the widening of a street are 
ordinary and necessary business expenses and are deducti- 
ble in the year in which expended. 

Amounts expended by the petitioner in the fiscal year 
ended April 30, 1928 as brokerage fees and attorney fees 
incident to the execution of a 40-year lease on property 
owned by the petitioner constitute capital expenditures, 
deductible over the years of the lease, rather than ordi- 
nary and necessary business expenses, deductible in the 
year in which expended, even though the business of the 
petitioner was solely that of owning and leasing properties. 
—U. S. Circuit Court of Appeals, Seventh Circuit, in Com- 
missioner of Internal Revenue v. Chicago Dock and Canal 
Company; Chicago Dock and Canal Company v. Commissioner 
of Internal Revenue. Nos. 5649, 5650. Oct. term, 1935, Apr. 
session, 1936. 

Decision of Board of Tax Appeals, 32 BTA 231, affirmed. 

Successor corporation in reorganization, which has 
adopted the cash basis of accounting, may not deduct in 
1929, the year of payment, property taxes which had ac- 
crued against its predecessor corporation and were unpaid 
at the time of the reorganization, although under the ac- 
counting method adopted by the predecessor and approved 
by the Commissioner these taxes were not deducted by 
the predecessor. The transfer of the property to petitioner 
in reorganization represented a sale or exchange, though 
it was a nontaxable one. The predecessor’s taxes paid by 
petitioner were additional cost to it of the property pur- 
chased.—U. S. Circuit Court of Appeals, Eighth Circuit, in 
Merchants Bank Building Company v. Guy T. Helvering, Com- 
missioner. No. 10,535. May term, 1936. 


Decision of Board of Tax Appeals, 32 BTA 1072, affirmed. 


Deficiencies: Procedure—Limitations upon Assessment 
and Collection of Taxes.—Where no “sixty-day letter” was 
sent, but petitioner was notified of an assessment of a 
deficiency for 1920 and 1921, and thereafter petitioner filed 
a bond as a condition of an extension of time, the Court 
holds that the petitioner, upon filing such bond, agreed 
to the assessment and to its payment, and that petitioner is, 
therefore, in no position to object to payment on the 
grounds that said “sixty-day letter’ was not received. 

Plaintiff's contention that he should at least recover 
penalty and interest, which were not assessed within the 
statutory period, is held to be without merit, because he 
was liable under the bond filed (even though the proceed- 
ings were not against the bond), which bond was condi- 
tioned that plaintiff should pay tax found due, plus penalty 
and interest.—U. S. Court of Claims in John Amicon v. The 
United States. No. 42482. 


Excise Tax on Sales.—Fan belts equally adapted for a 
wide variety of uses, and not designed primarily for use on 
automobiles, are not taxable as automobile parts or acces- 
sories under Section 900 of the 1921 Act, even though the 
volume of sales indicates that said belts were used to a 
vreater extent on automobiles than on other industrial 
motors.—U. S. Circuit Court of Appeals, Eighth Circuit, in 
Durkee-Atwood Company, a corporation v. L. M. [Wiillcuts, 
Collector of Internal Revenue of the United States. 


Decision of District Court reversed and remanded. 
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Estates and Trusts.—Profit from the sale of certain se- 
curities by a trust in 1928 was taxable to the trust rather 
than to the beneficiary of the trust. It was a gain derived 
from a sale of part of the trust corpus. Under the facts 
it is held that the distribution of income by the trustce was 
discretionary in that the provisions of the trust vested in 
the trustee the absolute and unrestricted discretion to pay 
the beneficiary so much of the principal of the trust as the 
trustee might determine, even to the whole of the principal. 
The profit derived from the sale constituted an accretion 
of the trust corpus, “so was taxable to the trustee and not 
to the life beneficiary.” 

From the opinion: “Although the agreement required 
the trustee to receive and collect the ‘income, dividends, 
and profits’ from the trust property, he was required to 
distribute to the beneficiary only the ‘net income.’ The 
item here in controversy was a profit derived from a sale 
of a part of the corpus of the trust as distinguished from 
income of the trust as the term ‘income’ appears to have 
been used in the trust and as understood by the parties, 
and we find nothing in the trust agreement which required 
the trustee to distribute the profits. * * *. We think 
the facts and circumstances require the conclusion that the 
distribution of the profit in question was left entirely to 
the discretion of the trustee. While state laws and de- 
cisions of state courts cannot restrict the operation ot 
Federal taxing statutes, the law of the state where the 
trust was executed and administered is persuasive in de- 
termining whether a profit is income of that character which 
must be distributed to the beneficiary under the terms of 
the trust in question. Under the decisions of the New 
York courts, the profit on the sale of the trust property is 
not distributable to the life beneficiary but increases the 
trust corpus.”—U. S. Court of Claims, in William D. Judson, 
Trustee, Adrienne B. Charles Trust v. The United States. Nos. 
12522, 42811. 


Five separate trusts were created by the grantor for the 
benefit of his five children where he reserved the right to 
increase the number of trusts, and where, although the 
trusts were kept in one fund, the trust instrument provided 
for separate accounts for each beneficiary, and separate income 
tax returns were filed each year, and all of the actions of the 
erantor indicate that the grantor had in mind not one but sev- 
eral trusts —U. S. Circuit Court of Appeals, Third Circuit, in 
Union Trust Company of Butler, as Trustee of Trust Funds 
Under Deed of Trust of Thomas W. Phillips, Jr., Designated 
[’state of Janet Phillips, Estate of Katherine Phillips, Estate 
f Margaret Phillips, Estate of Thomas W. Phillips, III, Es- 
late of Roger S. Phillips v. Commussioner of Internal Revenue. 
No. 5983. March term, 1936. 


Memorandum decision of Board of Tax Appeals reversed. 


l.oss resulting from an agreement by the decedent in- 
volving guaranty to a brokerage firm against loss on ac- 
count of sales and purchases on margin of stock by a 
Massachusetts corporation, the sole stockholders of which 
were the wife and daughter of the deceased, is deductible 
from the gross estate under Section 303 of the Revenue 
\ct of 1926 as amended by Section 805 of the Revenue Act 
f 1932. There was valuable consideration for the contract 
of guaranty.—U. S. District Court, Dist. of Mass., in Edith 
!.. Bens et al. v. Joseph P. Carney, Former Collector. Law 
No. 6608. 


On the facts, claim for credit on account of State inherit- 
ance tax is held to have been duly made on the original 
estate tax return, and plaintiff is entitled to judgment for 
the full amount of the statutory credit, with interest. Plain- 
tiff is not entitled to recover a refund due to retroactive 
decrease of estate tax rates in the 1926 Act, no refund claim 
having been filed therefor.—U. S. District Court, Dist. of 
Conn., in Isabelle Hammond-Knowlton as Admuinistratrix 
tad.bn. of the Estate of Charles C. Knowlton, Deceased, v. 
Robert O. Eaton, Collector of Internal Revenue. No. 3577 
Law. 

Exclusions from Gross Income.—Award received in 1927 
and 1928 for damage to petitioner's property by reason of 
inundation due to a crevasse cut, made subsequent to an 
understanding that petitioner would be compensated for 
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such loss, is not exempt from tax as a gift from the State, 
or constitutionally immune because paid by the State, but 
is taxable where taxpayer does not use such award to 
purchase similar property to replace that lost.—U. S. Cir- 
cuit Court of Appeals, Fifth Circuit, in Acme Land and Fur 
Company, Inc. v. Commissioner of Internal Revenue. No. 


8020. 
Decision of Board of Tax Appeals, 31 BTA 582, affirmed. 


“First in, First Out Rule.”—In 1926 the taxpayer bought 
1,200 shares of U. G. I. stock with moneys received from his 
father, which shares he told his broker had a sentimental 
value and were not to be sold but were to be held by the 
broker. Afterwards he acquired other shares, 300 of which 
were stock dividend shares, and 1,000 were purchased in 
1928 in different lots and at different prices. In 1928, he 
directed the sale of 1,300 shares without any direction, at 
the time, of what shares. None of the shares was identi- 
fiable by certificates but had been bought and were held 
on secured margin. The Court holds that on these facts 
the shares directed to be sold in 1928 were designated as 
the shares purchased in 1928, whose basis was to be used 
in determining the gain or loss from the sale, rather than 
applying the “first in, first out rule.” “When he [the tax- 
payer] * * * directed 1,300 shares to be sold, as the 
1,200 shares bought in 1926 were not to be sold, his direction 
was to sell the other stock bought in 1928.”—U. S. Circuit 
Court of Appeals, Third Circuit, in James L. Rankin, Exec- 
utor of the Estate of Richard B. Turner, Deceased v. Commis- 
stoner of Internal Revenue. No. 6109. March term, 1936. 

Board of Tax Appeals decision, 26 BTA 1204, was re- 
versed by the Third Circuit, 73 Fed. (2d) 9. Upon further 
appeal the Supreme Court, 295 U. S. 123, reversed and re- 
manded to the Third Circuit for consideration of the ques- 
tion as to whether the Board’s finding was justified by the 
evidence. Pursuant to this remanding, the Board rendered 
a new opinion, 32 BTA 761, which is reversed by this 
opinion. 

















































































































































































































Gain or Loss: Recognition.—Whiere, by a contract be- 
tween a corporation and the stockholders of another cor- 
poration, the first corporation acquired all of the stock of 
the second, three-fourths for cash and one-fourth by ex- 
change for a minority interest of its own stock, there was 
a reorganization within the meaning of Section 112(i)(1) 
of the Revenue Act of 1928 and the gain from the transac- 
tion, so far as represented by exchange of stock, was not 
taxable to the stockholders. “It will be * * ¥* = seen 
that the petitioners acquired an interest in the new corpo- 
ration almost equal to 50% of the interest they had in the 
old company, and exactly equal to 25% of the value of the 
total number of shares transferred. It is idle to say that 
this is not a substantial part of the value of the thing 
reserved, or does not constitute a definite and material 
interest in the affairs of the purchasing company.”  Tlel- 
vering v. Minnesota Tea Co., 296 U. S. 378.—U. S. Circuit 
Court of Appeals, Sixth Circuit, in 4. L. Miller v. Commis- 
stoner of Internal Revenue; Mrs. Ida W. Hawk, Executrix 
v. Commissioner of Internal Revenue. Nos. 6833-6834. 

Decision of Board of Tax Appeals, 29 BTA 1061, reversed. 




























































































Taxpayer was entitled to deduct a loss on the sale of 
securities pledged as collateral for a certain note issue of 
taxpayer. There was no reorganization, because a new 
corporation which acquired the securities from the bond- 
holders’ committee who acquired them at a foreclosure 
sale was not a party to the reorganization. Section 112(i) 
(1)(B), 1928 Act, did not apply because the debtor did not 
transfer the pledged securities to another corporation, but 
they were sold at auction. The committee was not domi- 
nated by the debtor company.—U. S. Circuit Court of Ap 
peals, First Circuit, in United States of America, Creditor v. 


Galveston-llouston Electric Company. No. 3143. Oct. term, 







































































District Court decision affirmed. 


Improper Accumulation of Surplus.—Vetitioner corpo- 
ration, having been organized merely as a holding company 
which instead of declaring dividends made loans to the 
principal stockholder, was formed and availed of for the 
purpose of avoiding or preventing the imposition of the 
surtax on its shareholders, as provided by Section 104(a) 
of the 1928 Act, and the Board’s finding that the 50 per 
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cent extra tax is assessable is sustained.—U. S. Circuit 
Court of Appeals, Fifth Circuit, in A. D. Saenger, Inc. 
Commissioner of Internal Revenue. No. 8023. 

Decision of Board of Tax Appeals, 33 BTA 135, affirmed. 


Income Exempt from Taxation—\Vhere the income 
from sales of property, which was conveyed to the tax- 
payer without cost to it, was to be held in trust by the 
taxpayer and used exclusively for educational purposes as 
recited in the trust instrument, such income is exempt from 
taxation under Section 231(6) of the 1924 Act.—U. S. Cir- 
cuit Court of Appeals, Ninth Circuit, in Commissioner of 
Internal Revenue v. Berkeley Hall School, Inc. No. 8122. 

Decision of Board of Tax Appeals, 31 BTA 116, affirmed. 


c. 


Income for Benefit of Grantor of a Trust.—Court con 
strues the provision in trust agreements that “the trustee 
* * * is also empowered to pay from the income of this 
trust the premiums on such insurance as may be taken out 
for the benefit of the beneficiary of this trust.” The Court 
holds that this provision applies only to policies taken out 
after creation of the trust, and not to pre-existing policies. 
Therefore, it holds that no part of the income of the trusts 
is taxable to the grantor, although there were policies on 
his life, the beneficiaries of which were also beneficiaries 
of the trust, all of which policies were taken out before the 
creation of the trusts. None of the trust funds was used 
for payment of the premiums on these policies. 

Commissioner erred in including in the income of the 
vrantor-trustee of several trusts the 3 per cent of the gross 
income of the trusts which the grantor-trustee was em- 
powered to retain for his services as trustee, where he in 
fact rendered such services without charge —U. S. Circuit 
Court of Appeals, Sixth Circuit, in Commissioner of Internal 
Revenue v. Charles Stewart Mott; Charles Stewart Mott 7 
Commissioner of Internal Revenne. Nos. 7037-7038. 

Decision of Board of Vax Appeals, 30 BTA 1040, re- 
versed on the first issue and affirmed on the second, 


Income upon Retirement of Bonds at Less Than Par.— 
\ corporation realized income from purchase of its bonds 
for less than par (the amortized portion of the discount 
at which issued having been previously deducted) even 
though the bonds were not cancelled but were held by a 
sinking fund trustee until all of the outstanding issue is 
redeemed, when they will be cancelled. This constituted 
retirement. When bought up by the trustee they became 
nonnegotiable and could not be reissued. It is immaterial 
that the bonds were redeemed several years after issuance 
rather than in the year of issue—U. S. District Court, 
Southern Dist. of New York, in The American Brake Shoe 
and Foundry Company v. Interborough Rapid Transit Com- 
pany. In Equity 70-364. 


Jeopardy Assessments.—WV here the Commissioner made 
a jeopardy assessment with respect to taxes for 1918, with- 
out first mailing a deficiency notice, the petitioner was not 
deprived of any legal rights, even though its appeal to the 
Board was not considered because petitioner failed to file 
an abatement claim and bond for the tax assessed. The 
procedure followed by the Commissioner was expressly 
authorized by Section 274(d) of the 1924 Act, and he was 
not bound to one course of procedure in preference to 
another. The Court also holds that the Commissioner's 
determination that such an assessment should be made is 
not subject to review by either the courts or the Board. 

Petitioner’s claim for increased invested capital for 1920 
by reason of its acquisition of stock of another company 
is without merit inasmuch as, on the facts, there was not 
thereby anything paid in to petitioner. 

Additional credit for 1920, for taxes paid to Canada hy 
petitioner’s foreign subsidiary, is disallowed because such 
taxes were not actually paid until subsequent to 1920, and, 
under Section 240(c) of the 1918 Act, accrued taxes are 
specifically excluded as a credit. 

Recovery of an item of interest for 1924, alleged to have 
been allowed but not recovered, is denied where the evi- 
dence shows that the full overassessment for that year 
was credited to taxes for prior years, and where an entry 
on the certificate of overassessment, as to interest due peti- 
tioner, was clearly erroneous. 

Where the Commissioner, in his final determination of 
petitioner's lability for 1920, erroneously reduced the peti- 


THE TAX MAGAZINE 











August, 1936 








tioner’s earned surplus on account of 1918 and 1919 taxes, 
the correction of this error produces an overpayment and 
the petitioner is entitled to recover with interest.—U. S. 
Court of Claims in The Foundation Company v. The United 
States. Nos. 42394 and M-155. 


Losses.—Appellate court holds that it must affirm the 
decision of the Board of Tax Appeals that loss from the 
sale of stock in 1931 for a nominal sum should be disal- 
lowed because the Commissioner's determination of worth 
lessness prior to 1931 was sustained by the evidence. This 
was equivalent to a finding of fact by the Board that tli 
stock was worthless prior to 1931. Since the record befor 
the court contains none of the evidence, this finding of fact 
is conclusive upon the court. A consideration of certain 
contentions by the petitioner would involve consideration 
of evidence not before the court, so that those contentions 
fail—U. S. Circuit Court of Appeals, Eighth Circuit, in 
Claude D. Cass v. Guy T. Helvering, Commissioner of Interna 
Revenue. No. 10,466. May term, 1936. 

Decision of Board of Tax Appeals, 32 BTA 713, affirmed 


Net Loss Application Under Prior Acts on Consolidated 
Returns.—In determining the taxable income of the peti 
tioner and its subsidiary companies for 1928, intercompany, 
transactions may be disregarded for the purpose of real 
locating a consolidated net loss for 1926 and making such 
net loss available for deduction by the several affliated 
companies in 1928. The subsidiaries were automobile sell 
ing agencies of the parent manufacturer. The subsid- 
iaries were charged with the cars at a list price which was 
often more than the actual selling price to the ultimate 
buver, the subsidiaries’ books, therefore, usually showing 
a loss, and the parent’s books, not a real profit but an 
assumed one.—U. S. Circuit Court of Appeals, Third Cir- 
cuit, in The Autocar Company v. Commissioner of Internal 
Revenue. No. 5985. March term, 1936. 

Decision of Board of Tax Appeals, 31 BVA 361, reversed 


Refund of Illegally Collected Taxes.—|istrict Court did 
not have jurisdiction as to a suit for recovery of golf club 
initiation fee taxes paid by the taxpayer from April 28, 
1921, to August 24, 1926, where the taxpayer appellee did 
not meet the two requirements of Sections 3226 and 3228, 
Revised Statutes, namely, that claim must be presented 
within four vears of the payment of tax and that suit must 
be commenced within two vears after disallowance of thy 
claim. These two requirements are jurisdictional and need 
not be specially pleaded by the United States.—U. S. Cir 
cuit Court of Appeals, Seventh Circuit, in The United States 
of America v. Chicago Golf Club. No. 5643. Oct. term, 1935, 
Apr. session, 1936. 

Decision of District Court reversed. 


Reorganization.—Where corporation A transferred its 
assets to corporation C, under a contract with corporation 
B, for stock in both B and C, there was a reorganization 
to which all three corporations were parties. Therefore, 
under the 1928 Act, a stockholder in A realized no gain 
upon the exchange of his A stock for the stock in B and C 
in connection with the reorganization. 

Board of Tax Appeals did not err in refusing to allow 
an increased deficiency upon a different basis than the on¢ 
stressed by the Commissioner in his timely filed first 
amended answer. Nor did it err in denying the Commis- 
sioner leave to file a second amended answer and in deny- 
ing the Commissioner’s motion for review, reconsideration, 
and revision, the latter having been within the Board’- 
discretion, which was not abused.—U. S. Circuit Court ot! 
Appeals, Third Circuit, in Commissioner of luternal Reve- 
nue v. Fifth Avenue Bank of New York, [Executor of [Estate 
of Frederic D. Bell. No. 5976. March term, 1936. 

Decision of Board of Tax Appeals, 31 BTA 945, affirmed 

Taxpayer, an insurance corporation, prior to 1923 mac 
numerous loans on the properties of two corporations, hav 
ing been fraudulently misled as to the properties. In 1923 
the fraud was discovered, the taxpayer forced the two cor 
porations into receivership and organized the Belhall Com 
pany wherewith to acquire and deal with the said properties 
for the taxpayer, which did not wish to jeopardize its bust- 
ness by disclosing the facts and taking title in its own nam¢ 
The capital stock of the new company was all held }) 
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stockholders of the taxpayer who had no thought of mak- 
ing a profit, and who received no pecuniary benefit from 
the new company, which was considered as a real estate de- 
partment of the taxpayer. On these facts, the Court holds 
that the corporate entities should be disregarded inasmuch 
as “there is amply demonstrated a subsidiary corporation 
the only purpose of which was to act as agent for and on 
behalf of its parent * *' The Court accordingly holds 
that the gains or losses of the Belhall Company for 1924 
to 1927 and for 1929 should be regarded as the gains or 
losses of the taxpayver—U. S. Circuit Court of Appeals, 
Vhird Circuit, in North Jersey Title Insurance Company, and 
Belhall Company; by Carl K. Withers, Commisstoner of Bank- 
ing, etc., of the State of New Jersey; Daniel O’Regan and John 
Borg, Trustees v. Commissioner of Internal Revenue. No. 
6032. March term, 1936. 

Memorandum decision of Board of Tax Appeals reversed. 


Rewards for Information of Violation of Law.—The in- 
formers’ statute (Sec. 3490 of the Revised Statutes) refers 
to Section 5438 of the Revised Statutes as it stood at the 
ime when it was first incorporated therein by reference, 
and not as that section was later amended. Under this 
construction, the Court denies the right to maintain an in- 
former's action where the defendant made false statements 
as to its own property, in accounting to the Government for 
its revenues under the terms of a lease which required the 
lessee to expend a part of its revenues in betterments to the 
property leased from the Government. Under the Court’s 
construction, the informer’s right of action is limited to 
claims made against the United States based upon the 
Government’s liability to the claimant and does not include 
false statements made to the Government regarding the 
defendant’s own property.—U. S. Circuit Court of Appeals, 
Second Circuit, in United States ex rel. Ollie v. Kessler et al. 

Mercur Corporation et al., 83 Fed. (2d) 178. 


Decision of District Court affirmed. 





Stamp Tax on Sales for Future Delivery.—Certain trans- 
actions known in Chicago Board of Trade parlance as “ac- 
commodation trades” or “position loans” are not sales, or 
agreements of sale, or agreements to sell as contemplated 
hy Section 800, Schedule A-4 of the Revenue Act of 1926, 
and hence are not taxable as such.—U. S. Circuit Court of 
\ppeals, Seventh Circuit, in The United States of America 

Uhlmann Grain Company. No. 5566. Oct. term, 1935, Apr. 
Session, 1936. 

ldistrict Court decision affirmed. 


Stamp Tax on Stock Transfers.—W here the rcorganiza- 
tion of an Illinois corporation was effected in 1929 by the 
transfer of its property, assets, and business to a Delaware 
corporation in consideration of the Delaware corporation 
issuing its stock directly to the stockholders of the Illinois 
corporation, the Court holds that there was a transfer, by 
the Illinois corporation to its stockholders, of the right to 
reeeive stock in the Delaware corporation, which was tax- 
able under Schedule A-3, Title VIIT, of the Revenue Act 
if 1926. The Court holds that there is no merit in the 
appellee’s contention that no real transfer of corporate 
interest occurs where the only change is that of the State 
of incorporation.—U., S. Circuit Court of Appeals, Seventh 
Circuit, in The United States of America v7. Vortex Cup 
Company. No. 5568. Oct. term, 1935, Apr. session, 1936. 

Decision of District Court reversed. 


The issue of stock direct to the appellee’s nominee, who 
Was appointed to receive and hold the stock for the sole 
and exclusive benefit of the appellee, is not a transaction 
ubject to the stamp tax imposed by Schedule A-3, Title 
VIII of the Revenue Act of 1926, upon “rights to sub- 
scribe for or to receive” certificates of stock, there being 
© transfer of any rights to the nominee.—U. S. Circuit 
Court of Appeals, Seventh Circuit, in United States of 
Imerica v. A. B. Leach & Co., Inc. No. 5706. Oct. term, 
1935, Apr. session, 1936. 

Decision of District Court affirmed, 


Suits by Taxpayers.—In all of plaintiffs dealings with 
¢ Commissioner regarding plaintiffs claim for refund of 
1917 taxes it was assumed by both that plaintiff had cor- 
rectly filed one consolidated return for the entire calendar 
car 1917 including its own income and that of a wholly 
wned subsidiary which on June 20, 1917, transferred all 
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of its assets to plaintiff by way of a liquidating dividend 
and took appropriate action to dissolve under Indiana laws. 
The Court holds that although the plaintiff was precluded 
from raising the question of its right to file two returns 
for 1917, because the question raised in the refund claim 
was based on consolidated invested capital and not on the 
issue raised in the suit, it did not have such right because 
after termination of the affiliated status, the subsidiary did 
not continue to exercise any of the business functions con- 
ferred by its charter. Recovery on this ground is denied.— 
U.S. District Court, Southern District of Indiana, in Stutz 
Motor Car Company of America, Inc. v. United States of 
elmerica. No. 8937. At Law. 

The original decision of this Court in this case was 
reversed by the Seventh Circuit, 80 Fed. (2d) 623, and 
remanded for further proceedings. 

Taxable Gain on Roundabout Sale of Corporate Assets. 
—Transfer of plaintiff's assets by stockholders of another 
corporation, who had received plaintiff's stock through a 
stock dividend, to a trustee, who in turn sold the corporate 
assets for cash and distributed the net proceeds to said 
stockholders in accordance with their holdings was not a 
distribution in kind to the stockholders, and was not such 
a transfer in complete liquidation of the plaintiff corpora- 
tion as would relieve it of the payment of taxes on the 
profit realized on the sale of its corporate assets.—U. S. 
Circuit Court of Appeals, Fourth Circuit, in Tazewell Elec- 
trite Light and Power Company, a Corporation v. A. P. Strother, 
Individually and as Collector of Internal Revenue for the Col- 
lection District of Virginia. At Law, No. 4011. 

Decision of District Court affirmed. 


Tax Refunds in Illinois 
(Continued from page 472) 
Importance of Cooper Kanaley Decision 


‘Baa Cooper Kanaley case was the first case in 
eighteen years in which the Supreme Court was 
called upon to define when property has been “twice 
assessed” within the meaning of Section 268, and 
was only the seventh reported case on this subject 
since Section 268 was first enacted. Apart from this 
point of historical interest, the Cooper Kanaley case 
is important because it has both a general signifi- 
cance for all taxpayers in Illinois and a special sig- 
nificance for the taxpayers of Cook County. 

The general significance of the Cooper Kanaley 
case*' is that it gives a clear and definite meaning to 
the words “twice assessed” as they are used in Sec- 
tion 208. It also shows that the courts give a strict 
interpretation to statutes granting refunds of volun- 
tarily paid taxes and that consequently the scope of 
such statutes is limited to apply only to those cases 
which come within their strict and literal meaning. 
The courts will not extend the remedy to cases not 
specifically included in the statutes. Still another 
point of general interest is the ruling that excessive 
over-valuation caused by an error in judgment on the 
part of the assessor or his staff does not constitute 
double taxation within the meaning of Section 268. 

The special significance of this decision for the 
taxpayers in Cook County arises out of the fact that 
it definitely prevents the use of the County Court’s 
refunding powers under Section 268 as a means of 
recovery of excessive taxes paid for 1928 and subse- 
quent years. [revious cases established the rule that 
such excessive taxes could not be recovered in an 


31 Cooper Kanaley v. Gill (Apr. 24, 1936), #23472, in Supreme Court 
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action of assumpsit for money had and received” 
unless they were paid under duress,** or the assess 
ment was fraudulently excessive” and this case ex- 
tends that rule to prevent such recovery by refund 
actions under Section 268.°° It is now clear that 
there is no way in which such excessive taxes may 
he recovered unless the legislature enacts specific 
remedial legislation. Although the present system 
of property assessment in Cook County is a great 
improvement over the former haphazard methods, 
it will never really be uniform and equitable in its 
operation until the same liberal provision is made 
by statute for refunding excessive payments of prop- 
erty taxes as is now provided in the Retailer’s Occu- 
pational Tax Act,*® the Motor Vehicle Mileage Tax 
\ct,°? and the Inheritance Tax Act.** All of these 
laws provide, in effect, that erroneous overpayments 
of taxes may be refunded, regardless of whether the 
overpayment was caused by a mistake of law or 
fact. Refunds may be granted under those statutes 
even though the payments were voluntary and there 
is no claim of duress. 

\ statute granting broad powers to the County 
Court to refund illegal or excessive taxes would be 
constitutional. 

Section 18 of Article VI of the 1870 Constitution” 
provides that the county courts shall be courts of 
records and “shall have original jurisdiction me 
in proceedings for the collection of taxes and assess 
ments, and such other jurisdiction as may be provided 

for by general law.” (Atalics supplied. ) 

This provision permits the legislature to confer 
upon the County Court, by a general law, any juris 
diction which may be considered advisable. It has 
heen held that the legislature may pass tax refund 
ing laws which are retroactive in their operation.*! 
The state of New York has had such a law since 1896 
and it has been held valid.“ There is no justifiable 
reason why similar legislation should not be adopted 

Ilinois. In a subsequent article, suggestions for 
a model tax refunding statute will be outlined and 
discussed, 


‘luthor’s Note: This is the second in a series of three 
The third article will 
discuss recovery and refunding of taxes paid to the state of 
Illinois. Due to the fact that the Inheritance Tax Act 


articles on “Tax Refunds in Illinois” 


forms a separate and complete code governing the payment 
and refunding of inheritance taxes paid to the state, this 


subject will form Part Two of the third article. Also in 


the third article suggestions will be made for a tax refund- 
ing statute covering all of the problems outlined and dis- 
cussed in this series. 


32 Hettler Lumber Co. v. Co. of Cook (1929), 336 Ill. 645, 168 N. E. 
a) 4s 

3 Yates v. Royal Ins. Co. (1902), 200 Ill. 202, 65 N. E. 726; Otis v. 
People (1902), 196 Ill. 542, 03 N. E. 1053. 

4 Kinderman v. Harding (1931), 345 Tl. 237, 178 N. E. 71. 

% Cooper Kanaley v. Gill, supra. 

“Il. State Bar Stat. (1935), Ch. 120, See. 431; Jones Ill. Stat. 
\nn. 119,458, 


TH State Bar Stat. (1935), Ch. 95A, See. 1009); Jones Tl. Stat 
Ann., 85.011 
STi. State Bar Stat., Ch. 120, Sec. 398, 403, 405, 419; Jones TI. Stat. 


Ann., 119.423, 119.428, 119.430, 119.443. 

“ Jones Ill Stat. Ann., Vol. 1, p. 367. 

6) In re Mortenson’s Estate (1911), 248 Hil. 520, 94 N. E. 120. 

*! Cooley on Taxation (4th Edition), Ch. 10, Par. 524. 

® People v. Bd. of Education, 126 N. Y., App. Div.. 414, 110, N.Y. 
Supp., 769; McKinney’s Consolidated Laws of N. Y., Vol. 58, p. 604, 
Ch. 60, Par. 296. 
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Annual Depreciation Allowances 
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greater (see Articles 205, 605 and 606). Nor is there any 
indication in T. D. 4422, issued almost two years after the 
enactment of the 1932 Act, that any such interpretation 
should be applied either in amendment of the then Regula 
tions or in amendment of the Regulations under any of the 
prior Acts. It is submitted that the late interpretation oi 
Section 113(b)(1)(B) set forth in Regulations 86 is con 
trary to the legislative history of such provision and in 
conflict with its plain meaning. 


[Third Contention ] 


The definition of the term “allowed” as set forth in Bureau 
ruling I. T. 2944, 1. R. B. NIV -50-7853, is incorrect. 

Since the conference of December 10, 1935, 1. T. 2944 has 
been published, setting forth the Bureau's definition of the 
words “allowed” and “allowable” as used in Section 113 
(b)(1)(B) of the 1932 and 1934 Acts. The ruling declares- 

the depreciation claimed as a deduction in a return whici 
has been accepted by the Bureau is the amount “allowed” for that year. 
We believe that this definition of the term “allowed” is 
incorrect. 

The requirement for an adjustment for the aggregat« 
amount of depreciation previously allowed (where in ex 
cess of the amount allowable) was read . the 1928 and 
prior Acts, and written into the 1932 and 1934 Acts, in 
recognition of a fundamental principle of construction that, 
in the absence of a specific provision, a taxpayer is not 
entitled to a double deduction. The purpose of the require- 
ment is not to prevent the taxpayer from getting 100 per 
cent depreciation, but to prevent him from getting mor 
than 100 per cent. Where a taxpayer has returned a depre- 
ciation deduction in excess of that allowable, but has not 
used the excess for reduction of taxable net income, it is 
submitted that the purpose of the requirement is not served 
by a construction of the term “allowed” to prescribe an 
adjustment for such excess. The term “allowed” in Scc 
tion 113(b)(1)(B) refers to that amount which the tax 
payer has claimed and has been permitted to use in the 
reduction of his taxable net income. 

However, without waiving our contention as above 
stated, we wish to focus upon a more limited objection to 
the definition set forth in the ruling. The breadth of the 
definition includes the following tvpe of case which should 
obviously be excluded: 

A taxpayer acquired property January 1, 1921. For 1921, 
a year of gain, he claimed a depreciation ‘deduction at th« 
rate of 10 per cent. The Commissioner on audit allowed 
only 5 per cent (but the Commissioner’s final determina- 
tion was not made until 1926). For 1922, a year of loss, 
the taxpayer had meanwhile filed a return with the samc 
10 per cent depreciation claimed, but showing a loss so 
large that the Commissioner had not attempted to restate 
the account. For 1923 and 1924, 10 per cent was likewisc 
claimed and these returns showed losses, but the Commis 
sioner on reviewing them reduced depreciation to the 5 per 
cent rate in connection with determining the loss to lh« 
carried forward against 1925. For 1925 and subsequent 
years, the Commissioner consistently allowed 5 per cent. 

In the case given, the natural assumption is that if the 
Commissioner had bothered to restate the 1922 amount he 
would have adjusted it to show an allowance of 5 per cent 
conformable to the adjustment made by him for prior years 
It is even possible that the Department records might show 
computations with the 5 per cent depreciation carried 
through each vear from 1921. It becomes nothing but 
travesty to say that because in the vear the loss was so 
ereat that the Commissioner never carried his restatement 
through to the conclusion and made an allowance for d¢ 
preciation, a larger amount will be considered to have bee 
allowed than was allowed in all vears in which the taxpaye 
could receive any benefit from a depreciation allowance 

To state the objection specifically, the term “allowed” 
as used in Section 113(b)(1)(B) should not be construed 
to include an amount in excess of that allowable merel: 
because an excess amount is returned by the taxpaver, 
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where it clearly appears that had the Bureau considered 
the amount deducted on the return it would have allowed 
a smaller amount. 












Conclusions 






I. The proper rules for computing gain or loss and 
annual depreciation allowances under the various Revenue 
Acts are the following: 


(a) The adjustment for computing both gain or loss and annual 
depreciation allowances under the 1932 and 1934 Acts is for depreciation 
previously sustained in respect of any period prior to March 1, 1913; 
and for aggregate depreciation previously allowed or allowable, which- 
ever is greater, in respect of any period since February 28, 1913; 

(b) The adjustment for computing annual depreciation allowances 
me .: the 1928 and prior Acts is for depreciation previously sustained ; 
except that in no event shall the taxpayer be entitled to aggregate 
allowances in excess of 100 per cent; 

(c) The adjustment for computing gain or loss under the 1928 and 
prior Acts (exclusive of the 1924 Act) is for depreciation previously 
sustained in respect of any period prior to March 1, 1913; and for 
depreciation previously allowable for any period since February 28, 
1913, except that in no event shall the pre be entitled to aggregate 
depreciation in excess of 100 per cent; 

(d) The adjustment for computing ol or loss under the 1924 Act 
is for depreciation previously allowed. 


II. None of the Revenue Acts (including the 1932 and 
1934 Acts) prescribes a rule of adjustment for depreciation 
previously allowed, or allowable, whichever is greater in 


any year—either in computing gain or loss, or annual de- 
preciation allowances. 


III. No adjustment for depreciation is required under 
any of the Revenue Acts (including the 1932 and 1934 Acts) 
for any amount in excess of that previously allowable where 
any excess amount previously returned by the taxpayer 
has not been used to reduce taxable net income—at least 
when it is evident that the Commissioner would have cor- 
rected the return had any question of tax liability been 
presented for the year covered by the return. 
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The Source of Taxes 
(Continued from page 478) 


maintaining the standard of living to which they are 
accustomed or to which they aspire. The claim that 
taxation affords such a stimulus rests on the assump- 
tion that adversity makes men work harder, or to 
speak in less general terms, that men have a certain 
income or amount of wealth which they hope to get, 
and for which they will work harder or more ingeni- 
ously than ordinarily if that be necessary. The im- 
position of a tax may make it necessary, because 
the tax will take away part of the fruits of their labor 
or capital. John Stuart Mill, writing of the effect of 
a tax on profits, said: 

The curtailment of profit, and the consequent increased 
difficulty in making a fortune or obtaining a subsistence by 
the employment of capital, may act as a stimulus to in- 
ventions, and to the use of them when made. If improve- 
ments in production are much accelerated, and if these 
improvements cheapen, directly or indirectly, any of the 
things habitually consumed by the laborer, profits may 
rise, and rise sufficiently to make up for all that is taken 
from them by the tax. In that case the tax will have been 
realized without loss to any one, the produce of the country 


being increased by an equal, or ‘what would in that case be 
a far greater, amount. 
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payer’s financial condition, as well as upon the 
strength of his desire to save.® 

In conclusion it should be said that the stimulus 
to productive activity (this includes saving) result- 
ing from heavier taxation must be thought of as only 
a possibility, and not as a certain result. It would 
be very dangerous and erroneous to assume that such 
a result would always follow. Even if there were 
some increase in production or savings after the 
imposition of a tax, due to the incentive of that addi- 
tional burden, it does not follow that the increase 
would be enough to bring net income after taxes 
back up to where it was before the tax was imposed. 

It was shown above that inflation often creates 
money income, and sometimes creates real income, 
for large numbers of individuals. Now if it could 
be demonstrated that taxation can cause inflation, 
it might be said that through causing inflation taxa- 

16S, H. Slichter, Modern Economic Society, pp. 673, 674, says: ‘In 
so far as the taxes fall upon the very rich, there is likely to be a drop 
in individual savings by the amount of the taxes. The rich are likely 
to satiate their desires for consumption goods and save the remainder of 
their incomes. Higher taxes, therefore, do not cause the wealthy to 
spend less on consumption but do diminish the amount which they have 
left over to invest. If the taxes fall on the very poor, the result is 
likely to be much the same—except that the very poor do not save much. 
But they can so ill afford to cut their consumption, that a tax is likely 
to reduce greatly their small savings. Among the middle income groups, 
a tax is likely to diminish savings somewhat, but not by the amount of 
the tax. Persons 1n this class do not simply save what they have left 
after they have satisfied their desires for a oods quite com- 
pletely. And much better than the poor can the ord to cut their 
ernney nay in order to maintain their savings. on the state raises 


money for permanent improvements by a tax that falls in the main upon 


the middle classes, the total amount of saving in the community is most 
likely to be increased.”’ 





Mortgage Foreclosures Under the Fed- 
eral Income Tax Regulations 


(Continued from page 452) 


first illustration, but where the fair market value is 
considered to be the bid price plus the costs of fore- 
closure. There would be no deduction nor income 
of any kind where, under the same conditions, the 
debt is not written off. The last mentioned result is, 
in fact, the one commonly reached, due more to 
the practice of considering that the property acquired 
takes the place of the mortgage against it, and so 
treating the transaction on the books and tax returns, 


than to any effort to meet the provisions of the 
regulations. 


Basis of Property to Creditor 
AX NOTED above, the regulations provide that 


the basis for determining gain or loss on subse- 
quent sale of the property is its fair market value at 
the date of acquisition, and that such value shall be 
presumed to be the amount for which it is bid in 
by the taxpayer in the absence of clear and convinc- 
ing proof to the contrary. These requirements are 
not stated to be conditional on the deduction of a 
bad debt or of a loss, nor is the inclusion of any gain 
specified in the return for the vear in which the fore- 
closure takes place. Hence it may be assumed that 
these requirements are entirely independent of the 
treatment afforded the transaction in the vear of the 
foreclosure. 

It would, accordingly, seem possible that further 
curious and illogical results may be reached in future 
years on sales of properties acquired in this manner. 
For instance, a mortgage for $10,000 could well have 
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tion can create income. Let us suppose that the 
borrowing from banks which may start or further 
the expansion is caused by people’s borrowing 
money to pay taxes. In this case there would be a 
direct connection between taxation and the inflation. 
The new purchasing power, handed over by taxpay- 
ers to the government and spent by it, could cause 
the expansion phenomena just the same as if the 
money were put into the channels of circulation in 
some other way. The resulting rise in prices might 
in turn provide the source of further taxation, through 
creating income. In one way the inflation might pro- 
vide the funds to pay the very taxes which caused 
the inflation, by creating dollars from which to repay 
the money borrowed to pay those taxes. 

This third case is doubtless not very important, 
but it is an interesting possibility. 


Conclusion 


We conclude that the usual source of taxation is 
income. One question naturally comes to mind, 
however: Why, if taxes are paid out of income any- 
way, should we not take them directly out of income 
—that is, by means of a direct income tax? Why 
not abolish forms of taxation other than income 
taxation? This interesting question, unfortunately, 


cannot be taken up within the limits of the present 
article. 


been foreclosed, in some states, on a mortgagee’s bid 
price of $1,000 in 1933 or 1934, due to conditions then 
existing, but because of failure to write off the uncol- 
lectible deficiency, no bad debt deduction would have 
been claimed or allowed, and due to failure to de- 
scribe the transaction in the return or for other rea- 
sons, no capital gain would have been taxed, as 
could have been the case, the regulations covering 
the matter of mortgage foreclosure under the 1932 
Act being substantially the same as those herein dis- 
cussed.® 

Notwithstanding this failure to take the various 
elements of the transaction into consideration in 
computing taxable income for the year of the fore- 
closure, if there is a sale of the property in a later 
vear in which these regulations are in force, it seems 
incumbent on the Bureau to take the position that 
the basis of the property is $1,000, and compute the 
gain accordingly, although under these circumstances 
the taxpayer could probably demonstrate at that time 
that the property had a fair market value consider- 
ably in excess of the bid price at date of acquisition. 

Meanwhile, however, it would appear that there 
could be no properly computed allowance for depre- 
ciation to be deducted in current returns if, as seems 
to be the case, the basis for depreciation of any build- 
ings which stand on the property is the same as the 
basis for loss and gain on the proportion of the fair 
market value represented by such buildings ; although, 
in computing gain on the sale, it will be necessary to 
adjust the basis for the depreciation allowable from 
the date of acquisition, assuming that none, or only 
a nominal amount, has been deducted in the returns 
filed for the intervening vears. 


5 Reg. 77, Art. 193. 








